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PPROXIMATELY 
at the beginning of 
the twentieth cen- 
tury—so far as ra- 
cial progress is con- 
cerned—just where 
do we stand? Have 
we journeyed an 
immeasurable  dis- 
tance, counting me- 
dievalism .as the last 
milestone, or are we 
inclined to exaggerate the importance of 
our achievements ? 

Women lawyers are an innovation in 
the professional world to-day. They 
came in with the century. It is universal- 
ly acknowledged that men have assumed 
a natural leadership in this particular 
profession, and as lawyers have rendered 
untold service to the state in many other 
lines as well. Have we any reason to 
suppose that women, given a fair field, 
will in the years to come, win laurels that 
may be considered at all commensurate ? 

If, having succeeded individually, the 
woman lawyer takes her place eventually 
in wider fields of service with men—will 
she occupy herself with identically the 
same problems? 

At the present time, in studying the 
twentieth century world as it exists to- 
day, does she employ the same standards 
in determining what has made for prog- 
ress, and what has not? 





* * * * * * Es x * % 


In the coming decade an increasing 
number of university graduates among 
women will turn to the study of 
law. No other training tends so surely 
toward breadth and sanity of judgment, 
and women are beginning to realize that 
these are the qualities, if she aspires to 
leadership, which must be acquired above 
all others. If we are to consider her 
place in the profession, not alone in the 
present generation, but, employing a 
wider range of vision,—in the years to 
come,—when notable changes foreshad- 
owed to-day have actually come to pass, 
the task should prove a novel and inter- 
esting one. 

In reviewing briefly her modest begin- 
nings and her status to-day,—we recall 
that the law colleges of our country were 
among the last of the educational insti- 
tutions to swing open their doors to 
women. Venturing into what was prac- 
tically an unknown field twenty years 
ago, more women every year register as 
law students ; to-day probably a thousand 
or more are members of the bar in many 
states, east and west. As to ability,— 
with no other data a few years ago té 
guide us, women could only be rated by 
their standing in the various colleges of 
law, as compared with men, or by their 
utility in offices as assistants to members 
of established law firms. 

It is conceded, I think, that as stu- 
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dents, they have easily held their own in 
large classes of men. One seldom en- 
counters a professor in any university 
admitting women, who does not cham- 
pion their cause, which fact speaks for 
itself. As applicants for admission to 
the bar, they have acquitted themselves 
with credit. 

In actual practice to-day, taking into 
consideration the very few years that 
have elapsed since women began to strike 
out for themselves, they are in evidence 
in many states; and, in representative 
cities, as in smaller ones, there may be 
found from one to a dozen women law- 
yers. They have begun their life work 
with something of the pioneer spirit, in 
the face of an undeniable handicap of 
which they are keenly conscious. 

They have gradually built up inde- 
pendent law practices ranging from the 
very moderately remunerative to, in rare 
cases it must be said, ones involving fees 
that even a successful lawyer of the other 
sex (blessed with attractive referee ap- 
pointments and political proppings)—re- 
gards with respect. However, the “rec- 
ord-breaking” fee of thirty or forty odd 
thousands recently paid a woman lawyer 
in Chicago was regarded by the press 
everywhere as a curiously interesting 
piece of legal news. 

So far as the individual success of 
women, in the future, in their chosen pro- 
fession is concerned, given a fair start 
during the present generation, one is 
justified in taking an optimistic view. 
Having eliminated the appreciable num- 
ber who study law for the intellectual 
grasp it gives them in other lines of work, 
we may feel assured through what has 
already been demonstrated, that women 
who commit themselves wholly to law 
will slowly forge ahead. The critically 
impatient member of the opposite sex 
who demands stars of the first magnitude 
“ready-made” as it were must wait; he 
must take into consideration the small 
proportion among the many thousands of 
men lawyers who make a notable success, 
and the fact that for centuries in his 
profession, there has been a monopoly of 
the finest intellects. 

Women lawyers have in all probability 
come to stay. Before the half-way mile- 
stone is passed (and the year 1950 now 


sounds a great many centuries off), there 
will probably be little discrimination in 
the public mind between men and women 
lawyers, aside from the fact which can- 
not be too strongly emphasized, that 
women are women—and men are men— 
and will so remain until the end of time. 

To gauge correctly the ratio of prog- 
ress, in the future, one must take note 
of the more or less radical change in the 
“body politic” that to many, welcome or 
no, seems imminent. No single happen- 
ing historically will have a more pro- 
found effect upon women in the law than 
this—the realization of the actual equali- 
ty in every field, that is to be hers, the 
world over, long before the century is 
middle-aged, let us say. Because the 
future of women in the legal world is 
so closely bound up with this question, 
it may be of interest to dwell upon a few 
phases. 

What the thoughtless for years have 
termed a sporadic movement, most close 
students of the trend of things to-day see 
in a different light. To many women in- 
clined to be broad-minded, and yet be- 
cause of their more fortunate environ- 
ment unconsciously victims of a certain 
class prejudice in the past, it is all deeply 
impressive. One doubts if any move- 
ment in history, hitherto, has so deftly 
accomplished the impossible, by bringing 
together, shoulder to shoulder, in a spirit 
of magnificent camaraderie, so many dif- 
ferent classes as has the so-called twen- 
tieth century woman’s movement. Col- 
lege girls, factory hands, women with an 
enviable position in society, women in 
shops, laundresses, actresses, physicians, 
lawyers, millionaresses—all side by side, 
at great mass meetings in cities east and 
west—or in the middle of the street, as 
the case may be! Evidently a tidal wave 
of human feeling,—universal, world- 
wide! 

As for the attitude of women lawyers, 
they have as a matter of course cham- 
pioned this forward movement from the 
beginning. A preliminary acquaintance 
with the English common law has provid- 
ed an impetus, and wholesome training 
in the art of calmly considering both sides 
of a question—an undeniable assét. 
During the heated arguments incident to 
the fray, in the last few years, a sense of 
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humor has been an invaluable aid as well. 
One can appreciate the mood of the 
whimsical professor of astronomy, for 
instance, who defines the state of affairs 
at present, as an eclipse (of man)—now 
partial—but destined to be total at no 
distant date. We 
appreciate it all the 
more as he proves 
to be a disciple sub 
rosa, and later as- 
serts that feminism 
— really —is the 
taking advantage 
of everything that 
pertains to the par- 
ticular sphere of 
woman, and apply- 
ing it to the good of 
the race. Un- 
doubtedly the -in- 
stincts that have 
distinguished every 
good woman (spin- 
ster or married) 
from every man 
from the beginning 
of things are those 
that have made her 
nurse, protector, 
champion of weak 
things, home mak- 
er, dispenser of 
love and _ beauty 
and comfort. Pos- 
sibly the time has 
arrived when these 
qualities inherent 
in her must be util- 
ized on a_ larger 
scale. Those who 
are in close touch 
with the problems 
of to-day realize 
that they must be 
approached in a new spirit—why not ex- 
tend the peculiar talents of the home 
maker to the making of “home cities” for 
instance? 

At the close of the nineteenth century, 
women had taken advantage of all edu- 
cational opportunities. An appreciable 
number were studying professions, and 
millions were earning their living in the 
business world. All were gaining im- 
measurably so far as breadth, courage, 
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initiative, are concerned, because of 
these changed conditions. With a new 
program in view for this coming century, 
we can count upon promising material. 
A growing army of women participate in 
the social awakening, and many are the 
daughters and 
granddaughters of 
the generation of 
women wholearned 
to organize on a 
larger scale for the 
first time, in the 
Civil War. The 
older club women 
have been studying 
organization more 
or less successfully 
for years now, and 
they are occupied 
in a struggle for 
the betterment of 
conditions for 
women and _ chil- 
dren in many states 
to-day. These 
women, their 
daughters pouring 
out of the univer- 
sities, the women 
who are paying 
taxes and display- 
ing ability in the 
conduct of their 
personal affairs, 
the better class of 
wage earners who 
are beginning to 
follow keenly the 
trend of affairs, all 
these make up the 
efficient feminine 
“body politic.” To 
these under com- 
petent leadership, 
and co-operating with men, we must look 
for a better world in the years to come. 

Already, to-day, a goodly number are 
beginning to pass a more or less man- 
made world in review—they are critics— 
no longer spectators. 

I believe it was Olive Schreiner who 
prophesied not many years ago, that 
the generations to come would look back 
with amazement at our “barbarism ;” at 
our struggles that accomplish so little, at 
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the intolerable evils before which we sit 
passive, at the great truths that we fail 
to grasp. Is there any foundation for so 
bizarre a statement? Surely during the 
past decade the world has never ceased 
to congratulate itself upon its own sur- 
passing enlightenment. Mr. Carnegie 
has been scattering mental pabulum in- 
discriminately to a more or less grateful 
world. International conventions have 
met solemnly at stated intervals, to rem- 
edy most things, and the brotherhood of 
man has been preached persistently in 
embarrassing proximity to crowned 
heads. But where do we really stand? 

If it be true that women are funda- 
mentally different, and yet in the new 
social order they are, in co-operation with 
men, to study what each can best pro- 
vide, they must of necessity have a point 
of view of their own. 

To-day men and women alike rejoice 
in the record of scientific achievements, 
in the progress made along educational 
lines. Financially, commercially, indus- 
trially, our country can boast of a mag- 
nificent record. But women at the same 
time are “wondering why” about many 
things. My point is this—that just as 
they, true to woman nature, have worked 
in the past, indirectly, to mitigate the 
overshadowing evils that have accom- 
panied our advance every step of the 
way—so will they, under new conditions 
—working without any handicap, in the 
future and holding high positions in the 
state—concentrate upon certain problems 
which from their very nature appeal to 
womankind, and which the rank and 
file of men deplore half-heartedly. 

For instance, it is but natural that our 
sex should be acutely conscious to-day 
of the burdens that rest most heavily 
upon women and little children. Be- 
cause of this, the evils of the industrial 
system loom up largely. One of the 
great radical leaders of England—Shack- 
leton—asserts that the whole structure 
industrially, in that country, rests it iron 
weight upon a foundation of starving 
and struggling women and children. 

For centuries man has devoted himself, 
heart and soul (to use a paradoxical ex- 
pression), to the making of laws that 
will hedge about property. Capital, as 
we all know, is protected so absolutely, 
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that the weak and helpless are pushed to 
the wall. That popular idol, the orig- 
inal “golden calf,” has now assumed the 
proportions of some prehistoric monster, 
at least, that is the view of disinterested 
women who have investigated the gross- 
ly unfair industrial conditions in many 
states. Some well-born women, favored 
by fortune, have spent months working 
in mill and factory garb, not only in the 
north, but among the little children in the 
cotton factories, in order to study the 
situation at first hand. Here, as in Eng- 
land, women and children suffer greatly ; 
we take it as a matter of course that men 
and women should be wilfully “scrap- 
heaped” in mine and factory, to save 
costly machinery and swell dividends. 

Our great cities, too, are a reproach to 
democracy, in women’s eyes, with the 
children growing up as they are in con- 
gested, hopeless environments. Drink- 
ing and gambling and the bosses, all - 
flourish indiscriminately around them, 
but they do not flourish, and without 
compulsory vocational training many are 
predestined to lifelong poverty and crime. 

One of the crying evils of the age, the 
social evil, is regarded philosophically 
everywhere, even by men on the bench. 
It has taken until the twentieth century 
for women to realize that men and wom- 
en “sin two by two, and that they are 
punished one by one, and the woman 
is the one.” The whole burden and 
shame is heaped upon her. The changed 
attitude adopted concerning this one 
problem is a significant illustration of the 
new point of view. 

And as for war—in an editorial in 
Harper's Weekly recently, entitled 
“Women and War,” referring to the 
European situation, we read: “When 
peace does come, may women speak out 
plainly,—they will have earned the right 
to be heard.” 

As we survey the world of to-day, 
then, it is small wonder that the advance 
guard of women, at least, have learned 
to form independent judgments. They 
have trained themselves to face facts, 
and to map out a new program for the 
years to come, which will be taken up and 
carried along by others. Their end and 
aim is to create a world fit for every 
woman and child to be born in—to live 





in— and yes— to die in. (In such a 
world the average man cannot fare bad- 
ly.) A world to be acceptable at this 
stage of the world’s progress must furn- 
ish a fitting environment, and its fair pro- 
portion of work, play, and rest for every 
human being. It must do away with 
conditions that convert the latter half 
of life, for many, into a nightmare, be- 
cause having worked hard and faithfully 
and grown old and helpless in the har- 
ness—life still continues. 


With absolutely fair conditions in the 
social, political, and industrial world 
an accomplished fact, what may not be 
in store for men and women later? And 
as we are beginning to realize to-day, 
preventive methods, brought to bear all 
along the line, and marshaled , against 
congestion, disease, poverty, crime,—may 
do away with two thirds of the problems 
awaiting solution. 


And so, having touched upon only a 
few of the questions that seem to present 
themselves definitely to women, for some 
sort of answer, in the coming years, we 
trust that women leaders—and notably 
woman lawyers, because of their logical 
fitness for the task—may play their part 
in making the twentieth century an 
epoch-making one. While it is gratify- 
ing to learn of their gaining. a foothold 
professionally in a very few years’ time, 
co-operative service is demanded of them 
in broader fields as well. 


A suggestion in the Women Lawyers’ 
Journal recently will serve to indicate the 
importance of well-directed effort by 
them as a professional class, in accom- 
plishing large results. Josephine Schain, 
of the Minnesota bar, in an article in 
December, 1913, referred to the gen- 
eral activities of legislatures, in many 
states, in the interests of women and chil- 
dren; the results are chaotic inasmuch as 
each state is proceeding independently. 
She calls attention to the necessity of na- 
tion-wide uniformity in drafting laws, 
with the co-operation of interested agen- 
cies in every state. No organization is 


better qualified, as she points out, to 
stand back of such a movement than the 
National Association of Women Law- 
yers. 

Such a program, already suggested, 
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simply illustrates one field of work for 
women lawyers in the coming years. 

As branches of the “Women Lawyers’ 
Association” multiply in many cities in 
the future—with their individual “re- 
form committees,” they may well assume 
leadership in pushing legislation (bear- 
ing the W. L. A. trademark) in Congress 
and legislature. Conventions of their 
delegates, and experts who have studied 
the actual working out of various reform 
laws passed in the several states, all 
aimed to remedy like conditions, having 
met and conferred, would be in a position 
to decide. upon the ideal standard law. 
And with a perfected, nation-wide organ- 
ization of women back of it all support- 
ing identical bills introduced in many 
states simultaneously, the result would be 
assured. 

And we realize to-day that at any time 
war may come, paralyzing the main- 
springs of human endeavor, and making 
a mockery of man’s and woman’s efforts 
alike to bless the race and speed it on 
its upward way. 

May we look forward to a time when, 
as Norman Hapgood has said, “women 
have earned the right to speak out plain- 
ly?” Men have made a valiant effort to 
stamp out war; their efforts have come 
to naught; conditions as they exist to- 
day in Europe almost inevitably lead to 
war. But, given the greater part of 
a century, many things may happen—a 
United States of Europe possibly, the 
men and women of each state working to 
build up—always build up—a mighty na- 
tion fit to usher in a still more marvelous 
century of progress. It all sounds vis- 
ionary, but visions have a way of mate- 
rializing in unexpected fashion—as we 
know to-day. We talk familiarly around 
the world—we listen to the world’s music 
in our homes—we fly. 

Given absolute equality of opportunity, 
politically, socially, industrially—given 
the twentieth century as a time limit— 
cut bono? 
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Interesting Features of Patent Law 


BY EDITH J. GRISWOLD 
Member of New York Bar 


[Ed. Note—Miss Griswold has been chiefly occupied during the past few years as an expert in patent suits and is 


said to be the only woman patent expert.] 


O AN alert mind, 
patent law offers 
_exceptional oppor- 
tunities for a con- 
tinuous _ liberal 
education. By “ed- 
ucation” I mean 
such a quickening 
of the mental facul- 
ties that knowledge 
and wisdom . of 
practical and vital 
use will be drawn out, or allowed to come 
out, from the realm of life within us, 
into the human mind. 

The preliminary work of a patent law- 
yer is to gain a knowledge of what con- 
stitutes a good and valid patent. The 
usual and best way of getting this knowl- 
edge is actual practice in obtaining letters 
patent from the government. The pres- 
ent methods of procedure at the United 
States Patent Office are well calculated 
to sharpen the wits of any painstaking 
lawyer. He who invariably holds his 
ground against the rejections of the Pat- 
ent Office Examiners until he obtains the 
best patent that should be allowed, in 
view of the state of the art at the time 
of his client’s invention, will go through 
considerable mental gymnastics. He will 
soon begin to see the immense difference 
between “tweedledum” and “tweedle- 
dee.” At the same time he learns much 
in the way of facts concerning the arts 
to which his clients’ inventions relate. 

Before leaving the patent soliciting 
branch of patent law, mention should be 
made of the reading of mechanical draw- 
ings. A friend once said to me that she 
could read three languages,—English, 
German, and stenography, and stenog- 
raphy being as a Martian language to 
me, I felt she was quite right in calling 
it a language of itself. At the same time 
I thought I could read a language she 





could not,—that is, mechanical drawings. 
The United States Official Gazette is to 
her as the hieroglyphics on the Egyptian 
obelisks, whereas it is one of my great 
pleasures to run my eyes over the six or 
seven hundred drawings appearing in the 
Official Gazette each week, to see what 
new devices are uppermost in the minds 
of men. 

This learning to read mechanical 
drawings is part of the patent solicitor’s 
education, which, unlike a school educa- 
tion, pays for itself in the work for the 
client, who is usually ready to give good 
returns to the solicitor who delves thor- 
oughly into an art new to him. 

This preliminary work of obtaining 
patents, upon which patent lawsuits are 
based, is most interesting in its variety 
of subjects studied. One is always deal- 
ing with the new,—the up-to-date,—of 
inventive genius, and this alone would 
keep the patent attorney mentally young. 
I never knew of an “old” patent attor- 
ney, although I have known several who 
have passed their seventieth birthday. 

Leaving the exchange of arguments 
between the patent attorney and the Ex- 
aminers at the Patent Office, we come 
to the sharpening of wits between law- 
yers in the patent lawsuit. Before this 
takes place, the conscientious lawyer 
(that is, the lawyer who strives for a 
good reputation as a patent lawyer, and 
is not simply working his client’s pocket- 
book) has studied everything relating to 
the invention in suit from all sides,—the 
history, the need, what change the inven- 
tion of the patent in suit has made in 
the art or industry, its value to the art, 
and its commercial value to the owner 
of the patent; what radical change in the 
infringer’s business his infringement has 
made, the reasons why the infringer 
stopped old methods to use the patented 
one when he claims there is no invention 
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paths from regular legal technicalities. 
Here much ingenuity of wit is required 
in order to prove to a judge, either that 
a patent is valid and should be construed 
broad enough to include the infringer’s 
acts, or that the supposed infringer is 
perfectly justified in his acts,—according 
to the side of the 
case the lawyer has 
taken. Then there 
is the “patent ex- 
pert.” That branch 
of patent work is 
most fascinating. 
All the detail work, 
such as drawing up 
the complaint or 
answer or other 
papers, etc., is out 
of his or her hands, 
and the “expert” 
just revels in the 
study of the case. 
Then, after all his 
testimony is in, he 
assumes no further 
responsibility, and 
can attack a new 
case without worry 
over the final out- 
come of the last. 
The change that 
took place in 1912 
in patent law prac- 
tice has affected the 
patent expert seri- 
ously. In the 
“old” days, — be- 
fore 1912,—the “expert” had his own 
way to a much greater extent than he has 
now. His testimony was given in the 
lawyer’s office, where, if he were so in- 
clined, he could smoke and dawdle away 
the time of everyone, while he appeared 
to be in deep thought. I remember the 
advice of one lawyer, who told me to 
be careful not to answer promptly, even 
if I knew just what to say, for if I ap- 
peared to be deliberating, the lawyer on 
the other side would think it useless 
to try to trip me up with catch ques- 
tions. So, as I am not of the smoking 
class, I used to look out of the win- 
dow and gaze awhile at the sky before 
answering,—all patent attorneys love fine 
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in the patent, and many other little side- 
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offices on upper floors where the sky can 
be seen. 

Now the expert must appear in open 
court,—or, perhaps, even before a jury, 
—and strange to say, some of our judges 
who have been hearing patent cases for 
years, actually assume to know as much 
as some of the “experts,’ and some 
judges have even 
gone so far as to 
refuse to listen to 
the testimony of 
“experts” who 
have had no more 
technical knowl- 
edge of the inven- 
tion in question 
than the judge 
himself. You see, 
before 1912, no 
one would surely 
know that the 
judge didn’t read, 
or wade through, 
all the expert testi- 
mony presented to 
him, because he 
went over the pa- 
pers in the privacy 
of his office; and I 
am sure no one 
thoroughly familiar 
with patent law 
practice will ques- 
tion for a moment 
the wisdom of the 
judge who refuses 
to be advised how 
to construe a patent 
by one who cannot give him any new in- 
formation. All this, however, in no way 
affects a witness really and truly expert 
in the particular art to which the inven- 
tion relates, and such an expert is a very 
valuable help to the lawyer, and the judge 
also. 

As to the testimony itself in a patent 
suit,—if there is anything the lawyer on 
one side does not bring out, the lawyer 
on the other side will; and instead of 
grinding the wits on technicalities of law 
only, which are much the same in all the 
cases, the patent lawyer’s faculties are 
aroused to points of similarity or differ- 
ence in the arts or sciences of the world, 
and a new set of ideas arises in every 
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new patent suit. This cannot help broad- 
ening the patent lawyer’s general interest, 
because if he has studied the details of 
an art or science, his curiosity to learn 
more on the subject (or possibly his 
pleasure in being able to impart his own 
knowledge) draws him to take part in 
the interests of his fellow men in many 
lines. The patent lawyer can turn from 
one subject to another in a hundred di- 
rections perhaps, and still feel an inter- 
est in listening to details or giving infor- 
mation. His mind grows, unconsciously, 
beyond the “young fellow of talent, with 
two or three facets to his mind,” de- 
scribed by Oliver Wendell Holmes, into 
a many-faceted, “brilliant-cut’”’ gem. 


Ruskin said: “All knowledge is lost: 


which ends in the knowing, for every 
truth we know is a candle given us to 
work by. Gain all the knowledge you 
can, and then use it for the highest pur- 
pose.” In our young school days we 
were given many studies completely for- 
gotten in grown life, to train our minds 
for use with our fellow beings. And so 


with the patent-law school for grown- 
ups, the knowledge gained is nothing 


compared to the training of the mental 
faculties by their striking against thou- 
sands of new ideas; and this, as Ruskin 
says, should be used for the highest pur- 
pose. 

Of course, each may have a different 
idea of what the “highest purpose” is, 
and I have known just a few patent at- 
torneys who have evidently thought the 
highest purpose to which they could put 
their quickened mentalities was gain- 
ing and accumulating a big bulk of 
money. But I have also seen this big, 
clumsy weight of money push men into 
excesses to satisfy the bent of change 
and variety given by their work. Now 
there is a channel opened to patent attor- 
neys with leisure, that will give them 
every opportunity to continue to exercise 
their mental faculties and find continued 
newness in life, and that is the study of 
life itself from the different philosophers’ 
viewpoints. Who knows but that the 
graduated patent lawyer may not yet dis- 
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cover, in connection with some of the 
philosophers, like Henri Bergson, the 
way to continued “new” life right here 
on earth. 


Before closing this article I want to 
say something of the people with whom 
the patent lawyer deals,—the inventors. 
I do not mean the pseudo-inventor, who 
imagines that people make great fortunes 
through “patents,” and, seeing something 
new to him, insists upon the attorney 
getting him a “patent,”—of any kind,— 
even if he is shown a dozen limited pat- 
ents fully covering his device. I mean the 
real, true inventor, who just can’t help 
seeing ingenious improvements, but can 
laugh at himself when he finds some of 
his ideas as old as the hills. Such men 
are not cranks in any unhappy sense of 
the word, but wide-awake, live beings for 
whom it is a great pleasure to work,— 
who are so alert in mind that they can 
catch your thouglts from a word or two. 
It was my fortune to meet several such 
inventors, but I recall one in particular, 
whose mind seemed open to the whole 
mechanical world. He could not help 
making money, for he was always able 
to make whatever he touched a little more 
efficient, a little more easily made, a little 
more helpful to the laborer. And with it 
all, there was never a man more modest 
in regard to his achievements. 

A judge once wrote in a patent opin- 
ion something to the effect that it often 
takes a real inventor to see the true in- 
vention in a device. And to the women 
lawyers who are thinking of taking up 
patent law I will say that it appears to 
take a real inventor to see that a woman’s 
mind is fully capable of grasping new 
ideas; and she is likely to escape the 
bores who have fallen in love with their 
own gray matter, and think they are go- 
ing to revolutionize the world with their 
inventions. 
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HO specializes in 
wills and adminis- 
trations leaves illu- 
sions behind. The 
weaknesses, vanities, 
hatreds, and pas- 
sions of humanity 
find expression in 
testaments. The 
scandals are water 
marked between the 
lines. 

Sir John Strange held it the duty of 
courts to prevent testators “from sinning 
in their graves.” The probate lawyer 
has the more troublesome task of pre- 
venting their disinherited kindred from 
shattering their reputations before the 
remains reach the grave. 

Over night dutiful and devoted chil- 
dren, affectionate brothers and sisters, 
develop into sordid and selfish heirs at 
law, hovering over the spoils. The do- 
mestic skeleton slips out for an airing 
before the arrival of the undertaker. 
Not infrequently it has the family friend 
as escort and a neighboring dowager as 
chaperon. It is marvelous how many 
unkind things people find to tell to and 
about the family when death enters a 
household ! 

The practitioner of probate law qual- 
ifies for a doctor’s degree in the School 
for the Suppression of Scandal, also a 
golden crown and a pink satin cushion 
in the inside heart of Paradise. 

The affinity who waits on the front 
porch with a package of letters while 
love lingers at the bier is an infrequent 
plague. The scented epistles which 
never should have been kept are readily 
slipped between business documents when 
decedent’s papers are sorted in the wid- 
ow’s presence. But the human microbes 
who “wonder what they intend to do,” 
“expect it will come out now,” and 
“think they ought to know,” are as hard 
to combat as the housefly in August. 





In the House of Mourning 


BY MARY F. LATHROP 
of the Denver Bar 





My specialty was not selected with an 
S. S. S. in view. On the contrary, in 
1896, I had ingenuous opinions about 
probate and administrative law as clean 
and decorous business, properly adapted 
for the well-bred woman practitioner. 

Decorum loomed large on my profes- 
sional horizon in 1896. In opening a 
law office I wrote to our nisi prius judges 
that I would not dabble in divorce or 
criminal law, and respectfully requested 
that no assignments be given to me. (1 
still think that was wisdom’s part.) The 
resultant shock was speedy and severe! 

Our then probate judge appointed me 
guardian ad litem in the X will case for 
two minor daughters of the second wife. 
Their mother was named as sole bene- 
ficiary and executrix in the will. She 
was a little faded body, who talked to me 
modestly of her husband, her daughters, 
her home, and her church. 

That I had read every case cited by 
counsel on both sides in that lengthy 
contest, at this day availeth me nothing. 
That I planned successfully to keep those 
young girls from hearing their mother’s 
shame and their father’s duplicity com- 
forteth me much. 

Counsel on both sides were ex-judges. 
They brought out the facts in due course 
(more properly written coarse). It was 
the truth; naked, shameless, and brazen; 
not nude; not artistically posed. 

Possibly in law, as in palimpsests, ear- 
liest impressions are deepest. My 
personal maxims of practice and proced- 
ure were formulated then :—A little ver- 
bal delicacy is an effective thing. The 
steel bodkin of the Turkish woman 
makes a fatal wound; the thug’s blud- 
geon often leaves only an ugly scar. 
Given tact, kindliness, and discretion, 
propriety will take care of itself. 

The woman who seeks an easy and 
healthful occupation should select wash- 
ing and scrubbing instead of law. At 
this stage of the game, the woman prac- 
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titioner must be better posted than her 
masculine competitor. She must rise 
above the men, or be lost amongst them. 

Law is not light labor, and probate 
practice is drudgery of the incessant va- 
riety. Equitable conversion and execu- 
tory devises, trusts and perpetuities, pow- 
ers and contingent remainders, keep one 
a slave of the lamp. 
Why make the 
choice? Because 
successful solution 
of questions of will 
construction brings 


pleasant, paying, 
permanent clients 
of the desirable 


class, and of mak- 
ing wills there is no 
end. It gives the 
practitioner more 
independence, more 
office, and less 
court, work. It 
brings her before 
the. judge, rather 
than the jury. She 
argues questions of 
law, instead of be- 
ing involved in un- 
pleasant controver- 
sies of fact. The 
thrusts across the 
table are largely 
eliminated, and the 
woman relieved 
from professional 
friction of the 
coarser sort. The brothers-at-law are 
spared the strain of her continual pres- 
ence, and in time may extend a gracious 
hand. 

For whatever men say in their kind- 
ness, and in spite of the fallacies of the 
faddists, the sexes do not meet on an 
equal basis in the practice of law. The 
woman may not take advantage of her 
sex, but the man is not yet born who is 
not hostilely conscious of it. 

Technical knowledge, a capacity for 
drudgery, unlimited patience, may be 
hers, but the woman cannot win in the 
law unless she is strong enough and fine 
enough to hold her sex privileges of in- 
spiring respect and commanding defer- 
ence, without demanding them. The 
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time of our testing is yet upon us. 
Notwithstanding sweet sops and soft 

speeches to the contrary, the woman law- 

yer is still an undesired and handicapped 

competitor. She will be plain “lawyer” 

when she ceases so to be, and (with 

apologies to the editor) special woman 

lawyers’ numbers will be unknown. At 

present men are 

charmed to have 

her, — in another 

jurisdiction. 

Laughter _ lingers, 

when I recall the 

secretary of a mid- 

dle west State Bar 
Association who 
innocently told me 
how he seated the 
two unwelcome 
women members at 
the speakers’ table 
at banquets, be- 
cause it flattered 
the women, and the 
speakers entered 
no fierce protest, as 
they were only in- 
terested in them- 
selves and the im- 
pression. they 
would make, and 
did not expect to 
enjoy themselves. 
The moral of which 
is to stay away un- 
til specially invited 
and escorted. 
Likewise not to join the association until 
specially invited. I preach that which I 
have practised, and I belong to the Den- 
ver Bar Association and the Colorado 
Bar Association! 

Probate practice involves a larger deal- 
ing with woman nature. Men readily 
admit their inadequacy to the task of 
awakening and training the business 
comprehension of the mature domestic 
woman. They parry her questions and 
fly from her tears. Her financial knowl- 
edge must be acquired from the office- 
keeping sister, or not acquired at all. 

Sorrow and death are sexless. To the 
sick bed and in the bereaved household, 
the woman can and does come with a 
keener sympathy, a more gracious adapt- 
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ability, and a world-old heritage of help- 
fulness. Man that is born of woman re- 
sponds to mothering, and tells his testa- 
mentary desires to a woman without frét 
or hindrance. 

Hence, in spite of the scandals, indeed 
because of her superior tact in suppress- 
ing them, in my humble opinion, the 
woman will survive and flourish in pro- 
bate law. 

Leases, mortgages, partition proceed- 
ings, trusts, and powers are involved in 
the settlement of estates. Not infre- 
quently the real estate sold to pay deced- 
ent’s debts must have a clouded title 
cleared before it is marketable. In the 
smaller city and the newer state, real es- 
tate law is an inevitable accompaniment 
of probate practice. The legislature of 
1903 provided Colorado with fifty-one 
printed pages of the Torrens law. Eight 
unimportant titles have been registered 
thus far in Denver county. The laity 
still looks to the bar to pass upon ab- 
stracts of title, and straightening tangled 
titles is profitable employment. 

The question which most frequently 
comes to me is, What is the effect of suf- 
frage on a woman practitioner? Imper- 
ceptible, if any. Woman’s political en- 
franchisement does not hasten her indus- 
trial advancement, though the open com- 
mercial door leads her to the voting 
booth. 

Women lawyers have come to Colo- 
rado, with exalted ideas of “practising 
law in a free state.” They have had their 
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little days in club and political life, 
spread their names over newspaper 
pages, given up their offices, and depart- 
ed. They were not missed by bench 
or bar. The time has not yet arrived for 
the woman who would succed in law te 
spread herself in politics. To survive 
professionally, she must concentrate on 
her work. 

I believe in votes for women. My bal- 
lot has been cast at every election held in 
Colorado since women were enfran- 
chised, except the year of absence from 
the state for special study. It is not my 
intention to shirk the duties or obliga- 
tions of citizenship. But the Greek with 
gifts is not for the woman lawyer. Pol- 
iticians bearing invitations to let my 
name be used as a candidate and make 
my minted offering to the campaign fund 
are smilingly escorted to the door of the 
outer office and sweetly requested not to 
return. My law practice is not to be 
shattered and scattered in that way. 
“This one thing I do!” 

In the doing, the woman forms firm 
friendships of the unsentimental sort 
with men, as between man and man. She 
wins the grateful love and unfailing loy- 
alty of good women, and the filial regard 
of young people whose feet she has 
guided into business ways. Can she ask 
for more? 


The Women Lawyers’ Association 


BY JEAN H. NORRIS, LL.M. 
Of the New York Sar 


[ED. NOTE.—Mrs. Norris has been practising law for five years and is president of the Women Lawyers’ Asso- 
She organized its Bureau of Legislation and writes the monthly page on legislation for the Women Lawyers’ 


ciation. 
Journal. 


Besides her general practice she has been an assistant transfer tax — for the State Comptroller in New York 


County for four years. 


She organized a department of that office, to dea 


with what are designated “‘ delinquent ” 


cases, and “ district attorney proceedings.” She has also acted as special attorney to the State Comptroller in foreign 
transfer tax proceedings, and as counsel to attorneys on corporation tax matters.] 


N MAY, 1899, Dr. 

Mary D. Hussey, a 

graduate of the 

New York Univer- 

sity, Miss Mary G. 

Potter, of the New 

York Bar, and Miss 

Mary Philbrook, of 

the New Jersey Bar, 

called a meeting of 

women lawyers and 

law students at the 

home of Dr. Hussey, East Orange, New 

Jersey, for the purpose of informally 

discussing the formation of a club. 

About thirty women responded to the 

invitation, and were enthusiastic over the 

idea. The question discussed was, “Shall 

the proposed club include graduates from 

the Woman’s Law Class, or be confined 

to members of the bar?” On this ques- 

tion there was some difference of opin- 

ion, as graduates of the Woman’s Law 

Class were ineligible to take the bar ex- 

amination. A committee of seven was 

appointed to confer on the subject, draw 
up a proposed constitution, and report. 

On June 24th, 1899, a meeting was 

held in the reference room of the St. Paul 

Building, New York city, at which it 

was voted to accept the report of the 

committee of seven that only members 

of the bar be admitted to the proposed 

club, and a constitution was adopted. 

Thus the Women Lawyers’ Club sprang 

into existence, with a membership of 

eighteen. The object of the club was “to 

advance the interests of the women mem- 

bers of the bar, and to promote social 

intercourse among the members of the 

association.” Miss Rosalie Loew (now 


Mrs. Travis E. Whitney) was chosen 
president. She was at that time the most 
active woman lawyer in New York city, 
and probably the most widely known. 
Miss Loew held the position of assistant 
counsel to the Legal Aid Society, and 
was daily in the courts, lending her aid 
to litigants unable to retain counsel. 

Among the charter members of the 
club were Mrs. Fanny H. Carpenter, one 
of the best known and most universally 
beloved club women in this country (be- 
coming in 1912 the candidate for presi- 
dent of the General Federation of Wom- 
en’s Clubs in San Francisco against Mrs. 
Pennypacker) ; Miss Edith J. Griswold, 
a well-known patent lawyer and until re- 
cently president of the Women Lawyers’ 
Association; Mrs. Louise Fowler Gig- 
noux, the Misses Louise C. Hinck, Mary 
Houston Kenyon, Mary Philbrook, Gail 
C, Loughlin, Mary G. Potter, Edith A. 
Reiffert, and Ann Shepard Pierce. 

The underlying reason for organizing 
the Women Lawyers’ Club was the re- 
fusal of the Bar Association to admit 
women. The New York County Law- 
yers’ Association, which admits women 
to its membership, was not then in ex- 
istence. Even to-day, though they must 
possess the same educational qualifica- 
tions as men in order to matriculate at 
all law schools, and pass the same bar 
examination, women are ineligible to 
membership in the Bar Association of 
New York city or in the American Bar 
Association. 

In the winter of 1900-1901, the club 
rented a room at 52 John Street, New 
York city, and each member contributed 
something towards its furnishing. On 
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account of the limited membership, the 
up-kéep of the club room, however, 
proved too expensive, so the headquarters 
were moved to the office of the president, 
Fanny H. Carpenter. Several very in- 
teresting public meetings were held under 
the auspices of the Women Lawyers’ 
Club, in which 
prominent speakers 
participated. The 
membership con- 
tinued to increase 
until there were 
forty-one on the 
roll, but, unfortu- 
nately, it gradually 
decreased until in 
May, 1910, there 
were but twelve 
women in the club. 
At this time Miss 
Griswold con- 
ceived the idea 
of publishing a law 
journal devoted to 
the legal interests 


of women. She 
suggested that such 
a journal, estab- 


lished by the club, 
through whose 
pages the voice of 
every member 
might be heard, 
would not only 
hold the interest of 
members, but at- 
tract women law- 
yers of other states. 
This project was 
discussed at club on 
meetings, and on May 1, 1911, the Wom- 
en Lawyers’ Journal made its appearance 
as a quarterly paper, under the editorship 
of Mrs. Eugénie M. Rayé-Smith. 

The little Journal attracted very favor- 
able comment, and subscriptions not only 
began to come in, but women lawyers 
throughout the country became interest- 
ed and applied for admission to the 
Women Lawyers’ Club. In October, 
1913, the Women Lawyers’ Journal, hav- 
ing demonstrated its fitness to survive, 
came out as a monthly. The Women 
Lawyers’ Club by this time had outgrown 
its local reputation, and it was deemed 
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wise to change the designation from club 
to that of association, which was accord- 
ingly done. 

In May, 1914, three years after the 
Women Lawyers’ Journal was first pub- 
lished, the membership of the Women 
Lawyers’ Association had increased from 


twenty to about 
one hundred and 
thirty, including 


practising women 
lawyers from fif- 
teen states in the’ 


Union, Canada, 
and France. The 
roster bears. the 


names of the most 
distinguished wom- 
en lawyers in 
America, _includ- 
ing: Mrs. Annette 
Adams, recent can- 
didate for Assist- 
ant United States 
District Attorney 
in San Francisco, 
California, and one 
of the most promi- 
nent women law- 
yers on the Pacific 
Coast; Miss Jessie 
Ashley, professor 
of Law of the 
Woman’s Law 
Class of the New 


York University 
and candidate on 
the Socialistic 


Ticket for Judge of 
the Court of Ap- 
peals; Mrs. Inez 
Milholland Boissevain, the well-known 
suffragist Miss Marion Weston Cottle, a 
trial lawyer, whose practice had caused 
her to secure admission to the bars of 
New York, New Hampshire, Massachu- 
setts, Maine, and Connecticut; 

Mrs. Gladys F. Fox, well known 
throughout Colorado, practising at Sterl- 
ing in that state; 

Miss Emma W. Gillette, Deah of the 
Washington College of Law, and Mrs. 
E. Spencer Mussey, founder of the law 
school and a well-known figure at the 
Washington, D. C., bar. Mrs. Mussey 
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has argued important cases before the 
United States Supreme Court; 

Miss Fern Hobbs, the fearless and 
capable secretary to Governor West, of 
Oregon. To Miss Hobbs was intrusted 
the very important work of enforcing the 
prohibition laws by closing the saloons. 
She handled most delicate situations with 
a master hand; 

Miss Nellie Carlin, who was recently 
appointed public guardian of Cook coun- 
ty, Illinois, in the place of Miss Mary 
‘Bartelme, now Assistant Judge in the 
Children’s Court; 

Mrs. Antoinette D. Leach, through 
whose efforts the women of Indiana were 
admitted to practice ; 

Mrs. Catherine Waugh McCullough, 
Justice of the Peace of Evanston, Illinois, 
and a famous suffrage worker; 

Mrs. Mary Mahon, president of the 
Massachusetts Women Lawyers’ Club; 
Miss Clara Power, Assistant Register in 
the Probate Court of Buston; and Mrs. 
Alice Parker Lesser, one of the pioneer 
Boston women lawyers; 

Mrs. M. Stanleyetta Titus-Werner, the 
first woman admitted to the bar in New 
York city, a well-known publisher. 

Among the New York city women who 
have made a success at their chosen pro- 
fession are Bertha Rembaugh, Mary Rut- 
ter Towle, Amy Wren, Helen Potter, 
Anna Moscowitz, and Harriette M. 
Johnston-Wood. 

It may be interesting to note that 1,001 
women have been admitted to*the bar ih 
the United States, though many have 
never engaged in practice. But three 
states, Georgia, Virginia and Arkansas, 
refuse to permit women to practise law. 

The Groupment Amical des Avo- 
cates de France, an association of French 
women lawyers, became affiliated with 
the Women Lawyers’ Association in the 
spring of 1914, through the efforts of 
Mrs. Eugénie M. Rayé-Smith and Mrs. 
Mary M. Lilly. This organization is 
comprised of women practising in Paris, 
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Mme. Mille-Aubier, President, and Mme. 
Maria Theresa Moreau, Secretary. 
Mme. A. G. de la Ruelle, one of the 
members, was commissioned by the gov- 
ernment of France to visit the United 
States last year for the purpose of study- 
ing vocational methods of education. 

The Women Lawyers’ . Association 
holds its monthly meetings in the rooms 
of the New York County Lawyers’ As- 
sociation, New York city. This courtesy 
has been extended to the women lawyers 
for several years, and a number of them 
are members of the County Lawyers’ As- 
sociation. 

Through its Bureau of Legislation the 
association endeavors to keep track of all 
legislation affecting women and children ; 
and during the sessions of the various 
state legislatures carefully scans all bills 
introduced, advocating through the pub- 
lic press, senators, and assemblymen, 
those looking to the welfare of women 
and children, and opposing those which 
unjustly discriminate against them. 

The association is particularly inter- 
ested in securing women assistant judges 
in the New York children’s courts, and 
will draft a bill this winter to amend the 
inferior courts act to provide for women 
assistants to the judges in the boroughs 
of Manhattan, Kings, Bronx, and Rich- 
mond, and to secure positions for women 
lawyers in the various city and county 
departments, especially in the district at- 
torney’s office and the office of the cor- 
poration counsel. 

The aim of the Women Lawyers’ As- 
sociation is to keep in touch with women 
lawyers all over the country, to advance 
their interests, and to make them ac- 
quainted with the work of their con- 
freres. 


™e 












The Child’s Court 


BY ELLEN SPENCER MUSSEY, LL. M. 


Founder and Honorary Dean of the Washington College of Law. 
the U. S. Supreme Court and the Supreme Court of the District of Columbia. 


N THE Mosaic law 
the only command- 
ment which has 
coupled with it a 
promise of reward 
is the one which 
also acknowledges 
the importance of 
family unity. It 
says, “Honor thy 
father and thy moth- 
er that thy days may 
be long upon the land which the Lord thy 
God giveth thee.” All modern social and 
civic welfare work is based on the fami- 
ly, not the individual, as the unit of the 
social structure. 

While the law has always considered 
the child during minority as the ward of 
the state primarily, subject to certain nat- 
ural rights of guardianship inherent in 
the father, and held him incapable of 
making any kind of a valid civil contract, 
yet until the very end of the last century 
he had been held to as strict an account- 
ing under the criminal law as the wisest 
and oldest adult. 

The writer of this article remembers 
within the last thirty years a child of 
seven years of age being brought into the 
police court of the District of Columbia, 
charged with theft, because he had ap- 
propriated to himself a hen’s egg which 
some wandering fowl had carelessly 
dropped on the unfenced commons. 
Fortunately the presiding judge had more 
sense than the policeman who had arrest- 
ed the child, but all the same the inno- 
cent little chap had been charged with a 
crime and made to answer at the bar the 
same as the most hardened criminal. In 
one of the southern states not yet pro- 
vided with a juvenile court a child under 
ten was charged with theft several times, 
once of a tin cup, once of a sausage, and 
upon investigation it was found the 
child’s mother was dead and the father 
was “unknown.” The child was living 
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in a deserted house in an alley, trying to 
get the necessities of life by his own ef- 
forts, and in common with most children 
had no sense of property rights. 

In England many boys were hung in 
the last century for what we now con- 
sider petty offenses; and in the earliest 
centuries they were beheaded. There 
was no distinction between the child after 
he had reached the age of seven years, 
and the most hardened adult offender. 

It is claimed that a schoolmaster was 
the first to protest against this treatment. 
He said, “The old Bailey Court in pro- 
portion of the numbers has as often 
sentenced boys as men to transportation 
for fourteen years and life. Nothing 
can be more absurd than the practice of 
passing sentence of death on boys under 
fourteen years of age for petty offenses. 
I have known five in one session in this 
awful situation; one for stealing a comb 
almost valueless, two for a child’s six- 
penny story book, another for a man’s 
stock, and the fifth for pawning his 
mother’s shawl. Under the old English 
chancery practice the chancellor might 
make a neglected child the ward of the 
King. Under the equity practice in our 
own courts, we have always held the child 
to be the ward of the state, to be pro- 
tected even from the cruelty of its par- 
ents. What more logical than to extend 
this procedure to so-called criminal acts! 
Can a child incapable of making a con- 
tract have such a knowledge of what con- 
stitutes a legal crime as would justify 
any court in labeling him a criminal? 
Most assuredly not. 

All juvenile court legislation is based 
upon the idea that the child under the 
age of sixteen, seventeen, or eighteen 
years of age, as may be designated, shall 
not be deemed a criminal because he has 
violated the law. While his parent is 
primarily entitled to the care and custody 
of the child, yet if the parent forfeits 
that right, or is incompetent to give the 
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child proper care and training, then the 
state steps in and assumes the care of its 
ward. The weight of authority sustains 
the principle that the best good of the 
child is always the first consideration, 
and when the state assumes the custody 
of the delinquent minor it is to reform 
him and educate him for good citizenship. 
As it is not a criminal proceeding, no con- 
stitutional right is invaded when the 
child is denied trial by jury. It has, 
however, been held, following this line of 
argument, that the juvenile court cannot 
provide that the offender must pay a fine 
or penalty which would be in fact a pun- 
ishment. 

The first juvenile court was established 
in 1890 in South Australia, by a minis- 
terial order which was afterwards legal- 
ized, in 1895, by a state act. The first 
juvenile court in this country was estab- 
lished in Chicago in 1899, the result of a 
strong public sentiment in favor of an 
entire change in the methods of dealing 
with the delinquent child. 

The Denver juvenile court was the 
next one to be established, and there are 
now laws permitting juvenile courts in 
most of the states and the District of 
Columbia. In many of the states, how- 
ever, only a few of the larger cities have 
availed themselves of the right to estab- 
lish juvenile courts, so that all over the 
country children in the smaller communi- 
ties are still suffering under the barbari- 
ties of the last century. 

The preamble to the Louisiana juve- 
nile court law of 1906 sets out very clear- 
ly and logically the reason for the estab- 
lishment of a special court for dealing 
with the erring or delinquent child, viz.: 
“Whereas the welfare of the state de- 
mands that children should be guarded 
from association and contact with crime 
and criminals, and the ordinary process 
of the criminal law does not provide such 
treatment and care and moral encourage- 
ment as are essential to all children in 
the formative period of life, but endan- 
gers the whole future of the child;” and 
“Whereas experience has shown that 
children lacking proper parental care or 
guardianship are led into courses of life 
which may render them liable to the 
pains and penalties of the criminal law of 
the state, although the real interests of 


such child or children require that they 
be not incarcerated in penitentiaries and 
jails as members of the criminal class, 
but be subject to a wise care, treatment, 
and control that their evil tendencies may 
be checked and their better instincts may 
be strengthened ;” and “Whereas, to that 
end it is important that the powers of the 
courts in respect to the care, treatment, 
and control over dependent, neglected, 
delinquent, and incorrigible children 
should be clearly distinguished from the 
powers exercised in the administration 
of the criminal laws,—Be it enacted,” etc. 

What could be better than this declar- 
ation that the welfare of the child is 
likewise the welfare of the state. 

There is a wide difference in the dif- 
ferent states as to the jurisdiction in 
juvenile cases. Colorado, Indiana, 
Maryland, Utah, and the District of Col- 
umbia have special juvenile courts. In 
Alabama the chancery court has juris- 
diction. In New Hampshire, police 
courts and justices courts have jurisdic- 
tion. In Arizona, Iowa, Minnesota, 
Montana, and Nebraska, district courts. 
In Illinois, circuit and county courts, and 
in Ohio, courts of common pleas, probate 
courts, insolvency courts, and superior 
courts. 

The extent of the jurisdiction also 
differs. In the District of Columbia it 
has original and exclusive jurisdiction of 
all crimes and offenses committed by any 
minor under seventeen years (except 
libel, conspiracy, and violation of post- 
office and pension laws), and of all 
children charged with habitual truancy. 
The parent, custodian, or other person 
responsible for or by any act contribut- 
ing to a child’s delinquency is punishable 
by fine and imprisonment. This court 
has also special jurisdiction of the cases 
of nonsupport by the father of the fam- 
ily, and the information obtained under 
the charge or truancy or delinquency of 
the child is often the basis of the charge 
against the father of nonsupport. 

The probation system under the ju- 
venile court is practically a judicial guar- 
dianship of the child, and is one of the 
most important features of its construc- 
tive work. The child who is “in need 
of the care and guardianship of the state” 
is placed under the care of a probation 





officer, who is the representative of the 
state. In the recent work of Bernard 
Flexner and Roger Baldwin on Juvenile 
Courts and Probation, it is said that 
“from a social point of view, probation 
may be said to be a process of educational 
guidance through friendly supervision. 
Mere surveillance is not probation. Pro- 
bation is an inti- 


mate personal rela- —Se 


tion which deals 
with all the factors 
of a child’s life, 
particularly its 
home. Its chief 
function is to ad- 
just the forces of 
the community to 
the child’s life. 
Every social agen- 
cy is called into 
play, the object be- 
ing to surround the 
child with a net- 
work of favorable 
influences which 
will enable him to 
maintain normal 
habits of life.” 
One of the most 
interesting devel- 
opments of the 
work of the juve- 
nile court is the 
appointment in 
Chicago, St. Louis, 
and Denver of 
women as assistant 
judges or referees, for girl delinquents. 
In Chicago, after nine months of trial, 
not one girl had elected to appear before 
the man judge. It is but natural that 
the woman can best understand the girl, 
and deal with her. 

The cases investigated in a juvenile 
court are either delinquent children or 
neglected and destitute children. They 
come into the court usually through (1) 
the police department, (2) the attend- 
ance officers of the public schools, (3) on 
complaint filed with the clerk of the 
court. 

The investigation of cases is made by 
probation officers, and to get at the facts 
it is necessary to make an investigation 
of the child’s environment. This neces- 
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sarily brings the court into touch with 
the home of the child, whatever it may 
be. 

When the child is held by the court in 
order to secure its presence in court, or 
to protect it from evil influences pending 
an investigation, it should never be held 
in a police station or jail, but in a house 
of detention, spe- 
cially provided by 
the municipality. 
In the past, chil- 
dren were held in 
jails, where they 
associated with 
adult criminals, 
who took a keen 
pleasure in teach- 
ing the youth ways 
that are dark, etc. 
The examination 
of the child should, 
and often does, in- 
clude a_ medical 
and physical ex- 
amination, so that 
the individual 
physical defects of 
the child, whether 
lack of nourish- 
ment, or defects of 
the eye, ear, or 
throat, may be cor- 
rected; and these 
physical defects 
are often the cause 
of the child’s de- 
linquency. 

The exceptional child is often the de- 
linquent child, and such cases are now 
often turned over for investigation and 
report as to causes of delinquency, to 
the so-called “psychopathic clinic,” where 
he is studied from the physical, mental, 
and environment standpoint by experts. 
In certain stubborn cases this scientific 
observation has developed the hidden 
causes of the child’s delinquency. In 
one case of a supposed moral pervert, a 
girl of twelve, it was found that she was 
abnormal only when suffering for proper 
food. 

The report of the St. Louis juvenile 
court for the past five years shows that 
out of a total of 1139 delinquent children 
who are wards of the court, 335, or 29 
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per cent, are below normal, and shows 
37 per cent of repeaters. This condi- 
tion shows the necessity for special scien- 
tific observation, and medical attention, 
and often institutional care. Of the girls 
before the court, 52 per cent came from 
homes where the weekly income per cap- 
ita was less than $2. The boys were not 
so much affected, although a falling off in 
cases of boy delinquents was shown 
above the $6 point. The growing girl is 
more affected by the environment of the 
home, and the boy by that of the street. 
The St. Louis report shows for the five- 
year period of its duration that 46 per 
cent of the delinquents come from broken 
homes when one parent is gone, and 15 
per cent come from homes broken by 
divorce or separation. The reports hold 
that the foreign parent is more careful 
of his child than the American parent. 
The St. Louis report shows that 62 per 
cent of the delinquents were children of 
American parents. 

In the report of the work of the juve- 
nile court for the past year in Brooklyn, 
the showing as to the cases coming from 
American homes is even a larger per 
cent. 

All of these statistics as to the causes 
of delinquency from home environment 
are of great value to the social service 
worker. The American parents are 
quite as intelligent as the foreign born, 
but are evidently not as good parents. 
Hasty marriages and lack of self-control 
must have the blame for the broken 
homes, which cause so large a percentage 
of delinquent children. The poor wages 
or incompetency of the parents are re- 
sponsible for the poor homes which pro- 
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duce so many other delinquents. In all 
of these cases the state and society has a 
deep interest, both socially and from 
an economic standpoint. We are re- 
minded of the old saying that “it is cheap- 
er to build schoolhouses than jails.” 
Truly the state must begin with the 
child’s parents, and next with the child, 
if it is to decrease crime. 

In the Constitution of the United 
States the general-welfare clause is per- 
haps the most important, and in all wel- 
fare legislation and work where the ap- 
proximate cause is ascertained we have a 
basis for intelligent and efficient work. 
Great progress has been made in the last 
decade, as to general-welfare laws, and 
we may expect still greater progress in 
the future. The Agricultural Depart- 
ment was established with liberal appro- 
priations to guard our agricultural and 
natural resources, but it took years of 
education of our national legislators be- 
fore a Federal Child Bureau to study the 
welfare of the nation’s greatest asset, the 
child, could be provided for; and even 
now the crafty statesman is ready, first 
of all, to economize on the appropriation 
for sustaining this work for our children, 
and last upon his own salary and mileage. 
He is liberal with paying out of the pub- 
lic treasury for printing his own bom- 
bastic speeches, but niggardly as to print- 
ing reports as to prenatal influences, 
child-birth registration, and other kin- 
dred subjects. 





The Prejudice Against Women Lawyers: 
How Can It Be Overcome ? 


BY MARION WESTON COTTLE, LL.M. 


Contributing Editor Women Lawyers’ Journal. 
Lecturer on Domestic Relations, Washington (D.C.) College of Law. 
Member of the Bar of United States Supreme Court, New York, New Hampshire, 
Massachusetts. Maine. 


HE law is 
woman's profes- 
sion.” This remark, 
so commonly heard 
in the past, and still 
frequently made, 
sounds the keynote 
of the _ situation. 
First let us inquire 
what there is in the 
profession of the 
law which causes so 

many persons to object to it as a voca- 
tion for women. Reflection leads us to 


not a 


the conclusion that the word “lawyer” 


suggests a capacity for “fighting,” quite 
out of keeping with the popular notion 
as to the qualities which the so-called 
womanly woman should possess. We 
are also told that the successful lawyer 
must have a logical mind, and, since the 
mind of woman is sadly lacking in this 
respect, her unfitness for the legal pro- 
fession is apparent. Again, it is urged 
that women have not the physical 
strength to follow so arduous a calling 
as the law, and that they are by nature 
too retiring to succeed as court lawyers. 

We are perfectly willing to concede 
that the law is a “fighting profession ;” 
that one of the elements essential to suc- 
cess is a certain aggressiveness which 
makes the surmounting of obstacles a de- 
light, and the vanquishing of one’s oppo- 
nent a laudable ambition. But what is 
there here to cause consternation at the 
thought of women lawyers? Cannot a 
woman take pleasure in overcoming diffi- 
culties, and in winning victories over her 
legal adversaries, without losing those 
qualities which make her admired as a 
woman, and, in a broader sense, as a 
human being? 


The objection in regard to the illogical 
character of women’s minds may be dis- 
missed on the ground that neither man 
nor woman has, by virtue of sex, a mind 
skilled in the art of logic. Aptitude in 
this direction depends much more on the 
mentality and training of the individual 
than upon sex. 

As for the barrier to successful law 
practice, resulting from the supposedly 
delicate constitution of women,—few in- 
telligent persons to-day, in the face of 
the success of women in business and 
professional life, persist in clinging to 
the idea that woman is peculiarly and 
seriously handicapped for the legal pro- 
fession from a health viewpoint. 

Is it true that women are too timid 
and shrinking by nature to make good 
court lawyers? Superficially considered, 
the question may be answered in the af- 
firmative, but a careful analysis leads to 
a more discriminating reply. It is a fact 
that, with perhaps a few exceptions, the 
women who select the law as a profession 
are as well fitted for court work as most 
men who have received a legal training, 
The ability to try and argue cases is, 
where men are concerned, largely a mat- 
ter of individual fitness; and the same is 
true of women. It is manifestly unfair 
to indulge in generalities when speaking 
of women, which no one would think of 
using in referring to men. 

In seeking an explanation of the preju- 
dice against women lawyers, we need not 
look far beyond the well-worn statement 
that “woman’s sphere is in the home.” 
It is the confining element in this remark 
that constitutes its injustice. No think- 
ing person would for a moment deny the 
appropriateness of domestic life for the 
majority of womankind. But it is a 
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very different proposition to say that 
women should be restricted to the limits 
of the home, when, as a matter of fact, 
many women are by nature endowed with 
talents that fit them for a successful busi- 
ness or professional career. 

The repeated efforts that women have 
had to make to be admitted to the bar in 
different states are an indication of the 
opposition that has been encountered. 
Virginia and Georgia still obstinately re- 
fuse to allow any lawyers but men to 
practise in those states, although a no 
less distinguished man than Judge John 
L. Hopkins, the Dean of the Georgia bar, 
has championed the cause of women. 

While many of the universities open 
their doors to men only, and deny women 
law school privileges, the problem of ob- 
taining a legal training has been very 
satisfactorily solved, for well-known uni- 
versities, such as Boston, New York, 
Cornell, Buffalo, and many in the West, 
welcome women as students. The Wash- 
ington College of Law, founded by Dean 
Ellen Spencer Mussey, LL.M., primarily 
to afford an opportunity to women to 
take up the study of law, has, under the 


very efficient supervision of the Dean, 
become a school which is attended by 
both women and men in almost equal 


numbers. The present Dean, Emma M. 
Gillett, LL.M., one of the most success- 
ful women lawyers in the country, is con- 
ducting the College along the lines pur- 
sued by Honorary Dean Mussey. In the 
city of Boston, there is an excellent even- 
ing law school for women, known as the 
Portia School of Law. It is attended by 
many young women who are employed 
during the day as clerks and stenogra- 
phers. 

In the present day, women are not 
handicapped by lack of a good legal edu- 
cation. The difficulty arises after they 
have been admitted to the bar and have 
begun the practice of law. Very few 
men lawyers exhibit any enthusiasm at 
the idea of women in the profession. 
Many men have expressed to the writer 
their disapproval of such a career for 
women, purely on sentimental grounds. 
Certain members of their own sex dis- 
play a peculiar reluctance in regard to 
employing women attorneys, but this lack 
of confidence, fortunately, is not univer- 
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sal. Women are finding it more and 
more desirable, especially in matters in- 
volving domestic relations, to consult 
women lawyers. 

Recognizing the fact that not all of the 
old-time prejudice against professional 
women has disappeared, how can this 
prejudice be overcome and women be giv- 
en that larger freedom which men enjoy? 
Primarily, the matter rests with the wom- 
en themselves; it remains for them to 
prove that they are qualified to enter the 
ranks of the profession so long exclu- 
sively followed by men. Broadly speak- 
ing, efficiency is the ultimate test,—ef- 
ficiency not merely in intellectual fitness, 
but in all those qualities which are com- 
bined in the truly successful lawyer of 
either sex. On the intellectual side, 
women are daily qualifying for the tasks 
before them. But there are some women 
learned in the law, who fail in their pro- 
fession by reason of their aversion to 
facing the inevitable drudgery of certain 
phases of law practice, and the disagree- 
able episodes which are frequently met 
by the general practitioner,—particularly 
by the lawyer who handles his case from 
start to finish. 

It undoubtedly requires the courage of 
one’s convictions to enter upon a field 
where opposition is strong. Women have 
been told that if they must choose the 
law as a profession they should confine 
their activities to office work, for which 
they are best fitted, since they do not 
possess the self-confidence and mental 
alertness necessary to succeed as court 
lawyers. Content with the place assigned 
them, many women have hesitated to 
break down the barriers of public opin- 
ion, and prove that they, too, can try or 
argue a case in court with professional 
skill, and that only from choice will they 
limit themselves to acting as office ad- 
visers. 

That women lawyers are realizing the 
benefit of organization is evidenced by 
the many clubs which have been organ- 
ized in different parts of this country, 
and even Europe. The Women Law- 
yers’ Association, with headquarters in 
New York, is international in character, 
having affiliated with it a French organ- 
ization known as “Groupement Amical 
des Avocates de France.” 




















In May, 1911, the first issue of the 
Women Lawyers’ Journal was published, 
with the late Mrs. Eugénie M. Rayé- 
Smith, LL.M., of Richmond Hill, New 
York, as editor. To her exceptional 
ability and enthusiasm is largely due the 
success of the Journal. The legal pro- 
fession has suffered a great loss in the 
untimely death of this brilliant woman, 
whose versatility was displayed in her 
work as an editor and lecturer, as well 
as a practising lawyer. 

The gratifying recognition given suc- 
cessful women lawyers by editors of 
leading law journals, and by the press, 
is proving a stimulus to the ambition of 
those who desire to reach the heights of 
their profession. 

Not infrequently one hears the in- 
quiry, “Is there any woman lawyer who 
has achieved the distinction that so many 
men have attained in the profession?” 
This. is a question that should be an- 
swered with qualifications, for a sweep- 
ing reply, ignoring the fact that the con- 
ditions under which men attorneys work 
afford larger opportunities for success, 
would be unjust to women. The place 
which men occupy in the legal profession 
has so long been recognized that import- 
ant cases are placed in their hands with 
scarcely a question as to their ability. 


Mlle. Jeanne Duportal. 






Prejudice Against Women Lawyers: How can it be Overcome? 


First French Doctress of Law 


For the first time since its institution in 1889, in Paris, the degree of 
doctor of laws has been gained by a woman. The successful candidate is 
She comes of a well-known family, many of whose 
members have obtained distinction in literature and science. 
Henry Duportal, is a government engineer, and her grandfather was a repre- 
sentative in the Chamber of Deputies*for many years. 


candidates must present two theses, one in Latin and one in French. 
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Many clients demand much greater proof 
of efficiency from a woman lawyer than 
would be exacted from the average man 
engaged in the practice of law. 

It would require many pages to out- 
line the attainments of the women who 
have made a signal success of their pro- 
fession. They have done with their might 
the work assigned them, and they are to- 
day asking from men those political priv- 
ileges which open the door to the highest 
places in the profession, not excepting the 
Chief Justiceship of the Supreme Court 
of the United States. 

A verv able editorial in the Christian 
Science Monitor refers to the question 
of suffrage in its relation to women in 
the law. “When women come to full 
citizenship, the fuller freedom of their 
opportunity at the bar may be expected. 
The civic inferiority of the sex accom- 
panies them to the courtroom. Emphasis 
upon it could nowhere be as easy as in 
the place where she came to help in the 
interpretation and application of laws 
she has not the least share in making. 
If it is not voiced, the sense of its pres- 
ence is none the less real.” 


Her father, 


To obtain the degree, 


The Work of Public Guardian 


BY NELLIE CARLIN 


Of the Chicago Bar 


{Ed. Note.—Miss Carlin is Public Guardian of Cook County. At the Primary Election on September 9th, she 
was a candidate on the Democratic ticket for Associate Judge of the Municipal Court, and among 52 candidates of 
which 10 were to be elected, she was eleventh on the ticket with a small margin of 150 votes between herself and the 
tenth nominee. The article herewith presented is reprinted from the Woman's Democratic Press. ] 


T IS difficult to write 
of the work of the 
Public Guardian of 
Cook County in an 
impersonal way. 
While the work of 
many of our depart- 
ments of public wel- 
fare has a superin- 
tendent, a corps of 
attorneys and inves- 
tigators, the Public 
Guardian because of the very nature of 
the office is obliged personally to handle 
the major part of the work. It is neces- 
sary not only to 
judge personally (ae Ses 6 
the merits of the “= —— 
cases presented, 
but to prepare 
them for court 
where a court pro- 
cedure is  neces- 
sary. The duties 
of the office are 
chiefly concerned 
with small estates 
of minors whose 
parents are dead, 
or if living are un- 
able to act. These 
small estates usual- 
ly comprise the in- 
terest of the minor 
as a beneficiary of 
an insurance policy 
in an industrial or 
fraternal associa- 
tion left by the 
parents, and the 
support, mainte- 
nance, and educa- 
tion of these or- 
phan children must 
be figured out to 
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the best advantage. If one of the chil- 
dren is old enough to take charge of the 
home and keep the family together an 
arrangement is made for a monthly al- 
lowance to be paid out of their estates 
for this purpose. The courage displayed 
by these “little mothers” is wonderful, as 
is the fortitude with which they shoulder 
their responsibilities. 

On the canvas of life there is no nobler 
picture than the self-sacrifice of the eld- 
est of a family of orphans who steps 
into the breach and takes the place of the 
father or mother in the home, so that the 
brothers and sisters may not be deprived 
of its comfort and 
shelter. These are 
the unknown and 
unhonored heroes 
and heroines on 
whom no medals 
are bestowed and 
of whom no eu- 
logies are written. 
Frequently the es- 
tates of minors 
coming into the 
hands of the Pub- 
lic Guardian are 
the result of the 
settlement of a 
claim for the death 
of a parent or a 
brother or a sister. 
In these matters 
the Guardian must 
investigate the 
facts of the claim 
and the law relat- 
ing to same before 
agreeing to a set- 
tlement and must 
certify that the 
best interests of 
the minor will be 
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conserved before the Probate Court will 
authorize the settlement. Here again the 
Public Guardian is obliged to assume a 
great responsibility because of the fact 
that in many instances a small amount 
coming at a time of dire need is more 
acceptable than a larger sum which the 
facts of the case or the justice of the 
claim warrants. It is the duty of the 
Public Guardian or her attorney to ad- 
vise with the court in matters of this 
kind before a settlement is authorized. 

The Public Guardian has in many in- 
stances only the estates of minors under 
her control, the custody and education 
being left to the parent or parents. If 
both parents are living then the minor’s 
estate is invested by the guardian until 
the minor becomes of age, in interest- 
bearing securities approved by the court. 

The Public Guardian is also called 
upon to act where a minor, whose par- 
ents are dead or nonresidents, wishes 
to enlist in the army or navy of the Unit- 
ed States. 

The office is not a salaried one, nor 
does the statute fix the compensation that 
the Public Guardian shall receive. Such 
compensation is a matter within the dis- 
cretion of the Judge of the Probate 
Court. A certain percentage is allowed, 
as her commissions, on the amount of 
money coming into her hands and is 
chargeable to the estate. The services 


of the Public Guardian are gratuitously 
given in cases arising in the Juvenile 
Court and also in the Municipal Court. 

The many problems of our Juvenile 






First American 


record of that body: 


History of the American Bar. 


The Work of Public Guardian 


and Municipal Courts pertaining to pub- 
lic welfare in general are of utmost im- 
portance in our municipalities. A larger 
social justice demands that society take 
steps to ascertain the cause of our social 
evils and apply a remedy. The old meth- 
od of an eye for an eye no longer gov- 
erns. We are learning that unjust social 
conditions are in many cases responsible 
for infractions of the law, and that the 
welfare of the individual units of society 
must be the primary consideration, if we 
are to reach a higher civilization. We 
are also learning that unjust economic 
conditions make bad social conditions 
and that child labor is the cause of much 
of the delinquency of our boys and girls. 

When we realize that human values 
should come before private interests, 
much of our social waste will be elimi- 
nated. An enlightened public conscience 
that believes in the conservation of child- 
hood will demand, not only the enact- 
ment of protective legislation, but the 
strict enforcement of the laws regulating, 
child labor. 

The real foundation of a democracy 
is the life of the people and the future 
development and welfare of its citizens 
rests on a happy childhood—a childhood 
whose rights will be considered more 
sacred than the rights of property. 


Welles GE, 


Woman Lawyer 


At this time, there appeared the first American woman lawyer, Mrs. Mar- 
garet Brent, who not only pleaded in court, but even insisted on her right to 
take part in the General Assembly, as appears from the following quaint 


**Jan. 21, 1647-8 came Mrs. Margaret Brent in the house for herselfe 
and voyce also, for that att the last court 3rd Jan. it was ordered that Mrs. 
Brent was to be looked uppon and received as his Lps. (Lordship’s) attorney. 
The Gov’r denyed that the sd. Mrs. Brent should have any vote in the howse. 
And the sd. Mrs. Brent protested agst all proceedings in this first Assembly 
unless shee may be pst and have vote as aforesaid.’”-—Charles Warren in A 









Dower and the Widow's Quarantine 


BY MARGARET CENTER KLINGELSMITH 






Of the Philadelphia Bar 


“A man can hardly speak anything concerning dower beyond what is shewn and said in the books. But yet, 


by the grace of God, something shall be shewn here concerning dower.”—[Perkins : Profitable Book, lib. 5, cap. 5.] 





HE LAW has been 
supposed to be par- 
ticularly partial to 
the widow. How 
this supposition or 
superstition came to 
be .so firmly en- 
trenched among the 
assumptions of our 
legal writers, it is 
not easy to say, un- 
less it was because 
of this provision for the widow known 
as dower, about which a chorus of praise 
has gone choiring down the centuries. 
Newton, one of the Year Book judges, 
expresses, on the other hand, what may 
be called a rather popular view of the 
subject when he says, “The husband is 
not held to find a living for his wife aft- 
er his death.” Since a woman at that 
time, and for the greater number of the 
years that have passed since that time, 
had but one thoroughly popular occupa- 
tion,—that of wife,—to which occupation 
all her training led, which she was ex- 
pected to attain, and condemned if she 
did not accept, it seems strangely il- 
logical that, if this occupation was taken 
from her at the end of even one year, 
the widow was left without the one thing 
that she had been warned to secure by 
all means through marriage,—a home. 
“Marry and be sure of a home,” the 
woman has always been told. Mocking 
words to the widow, who saw her home 
become a mere tarrying point for forty 
days after the death of the man who was 
to give her that home for life,—her life, 
not his. And not only must she go at 
the end of the forty days, but she was 
not allowed to spend the resources of 
that home on the funeral feast and the 
entertainment of guests; if she spread 
a fine funeral feast it was at her peril, 
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as one of the old cases shows. She 
must not overstep the bounds of a mea- 
gre living. She might use “his” beds 
and pots and pans for the stated period, 
and she might feed herself, but no more, 
lest the heir find himself defrauded of 
what was now his property. That prop- 
erty which she had looked upon as hers 
for life; which she had safeguarded, and, 
in many cases, accumulated by the work 
of her hands, she found, all in a mo- 
ment, was not hers at all, but belonged 
to a stranger; for in many cases the heir 
who entered when there was no child 
was in fact of no real kin to the wife 
and very often less than kind. For the 
widow there was but a strange new 
home, or, if the property were small, no 
home at all, and only a homeless world 
to face without training for any occu- 
pation but that of wife; without equip- 
ment of any kind, no provision but the 
famous dower. She had reason enough 
to thank heaven for that boon! 

Some such provision as that of dower 
has been known to all civilized countries, 
in one fashion or another; it is found in 
our English law among the very early 
institutions. Our old friend Britton 
says: “It is expedient that married wom- 
en should be endowed, in order to give 
women the better disposition to love mat- 
rimony.” Britton, 246, b. Nich. ed. p. 
236. Have we not here the expression 
of a feeling, not often finding voice, yet 
which was undercurrent in the thought 
of the time, that the law laid its hand a 
little heavily on the married woman, and 
that if the weight were felt too much, 
there might come a breaking point,—in 
other words the average woman might 
fall out of love with matrimony? We 
have here, it seems to me, in the use of 
the word “expedient,” a hint of the true 
reason for this sort of provision for the 
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widow ; the real underlying fact is indi- 
cated that some sort of dower is an ab- 
solute economic necessity in any civilized 
community, under present social condi- 
tions. 

Not so much that the woman may re- 
main in love with matrimony, not be- 
cause of any tenderness toward the wom- 
an herself, has there been made in all 
communities which have reached any- 
thing more than a communal stage, some 
provision for the widow other than that 
which it may be left for the husband 
himself to make. A provision which is 
not left to his whim or caprice, but which 
is made whether he desires to make it 
or not; against his will even, if it is his 
will to leave his wife a penniless widow, 
dependent upon the charity of society. 
And in so speaking, the intestate laws 
are to be regarded as an outgrowth of, 
and a part of, the law of dower. Is it 
not in this fact of the dependence of the 
penniless widow that the impelling im- 
pulse of the widow’s dower may be 
found? Has it not been because the wid- 
ow was in the situation, in an economic 
sense, that the workman is now found to 
be, that she was granted this relief? An 
economic pressure has brought the com- 
munity strongly to the conclusion that 
the disabled workman should look to that 
source to which he has given himself, 
given his time and his labor and his 
health, to support him when he is no 
longer able to support himself. It was 
once—and not so long ago—thought that 
the community should support the dis- 
abled workman. The employer, who had 
gotten all there was of profit out of him, 
could refuse further assistance, and a 
community which had not been receiv- 
ing the profit of his labor should then 
be compelled to support the disabled em- 
ployee. Society has ceased to feel that 
it is its business to do this; the person 
benefited by the labor of the workman 
should share that benefit with the labor- 
er, is the thought of to-day, and that 
thought is gradually taking shape in the 
workmen’s insurance and employers’ li- 
ability acts. The widow seems in like 
case. She has given all that was in her 
to the one occupation provided for her; 
she has devoted her youth and her 
strength and her skill to the welfare of 
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the home, and then if the husband, 
through carelessness, malice, or desire 
to save his soul through deathbed bene- 
factions, choose to leave all his posses- 
sions away from his wife, she is thrown, 
an unskilled worker, into the world, per- 
haps too old to work, perhaps burdened 
with young children, perhaps physically 
unfit or mentally too slow to be of much 
use in any gainful occupation, if indeed 
any such were open to her. In such 
cases the community found itself bound 
in some way to support the burden thus 
thrust upon it. Therefore it seems that 
the community decided that it would not 
have this burden continuously upon its 
shoulders, and so the rules grew up— 
the law, if one prefers so to phrase it— 
which gave to the wife who, her husband 
being dead, no longer shared “his” house, 
“his” lands, and “his” furniture, a share 
in his property, dead though he were, and 
even though he were not “held to find a 
living for his wife after his death.” It 
said to the husband, you shall provide 
the best tenement,—though it shall not 
be the castle unless there is no other 
house fit for a woman of your widow’s 
standing,—you shall see that there is 
some provision for her maintenance, even 
though it be but a poor one contrasted 
with that which she had before; that is 
not so much to us; it is not so much the 
woman we are looking out for, it is our- 
selves. You shall not make us support 
your widow; you shall keep her from the 
poorhouse or private charity, whether 
you want to or not. The two ideas seem 
to have worked together; the desire of 
the community to protect itself from the 
burden of the helpless woman, and the 
thought—possibly an unconscious one— 
that he to whom all had been given 
should give at least some compensation, 
some protection, even after he could no 
longer receive any benefit. 

This is not saying that no kindly feel- 
ings have been concerned in our law 
of dower; that no man wanted to do jus- 
tice to woman; that there was no 
thought, when the rules were in the mak- 
ing, of the comfort that it would be to 
a woman to feel that she had something 
to live upon when her means of sup- 
port were suddenly cut off. To imply 
anything of the sort would be an absurd- 
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ity. All that is meant is to suggest the 
real reason for so widespread a custom; 
the idea that it was the economic neces- 
sity of supporting, through the proper 
means, someone who would otherwise 
have “come upon the parish” for sup- 
port, in many cases, which has brought 
the widow’s dower into such widespread 
use. The sense of justice had a part in 
it undoubtedly, and close upon justice 
comes always its companion, generosity. 
Both have had their share in the grow- 
ing up of all good customs. But the case 
of the widow is far stronger than that of 
the workman, with which we have com- 
pared it. He may select from various 
occupations; he may choose one and 
leave it, and that which he leaves may 
owe little or nothing to him. He may 
give much of himself, but in many cases 
he does not give all. In the woman’s 
case it has been different. Women have 
one occupation which stands out from all 
others as the pre-eminent one. They are 
urged to accept marriage as the most 
honorable and the most desirable of oc- 
cupations. They have even been threat- 
ened with dire results in a future life 
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if they refused it, even though the per- 
sons offering such occupation were unat- 
tractive, even offensive, to the woman 
most concerned. Every effort is made 
to present marriage as the one ideal oc- 
cupation for a woman, and then, when 
she has accepted it as her lifework, the 
occupation may leave her, even at the 
end of a year’s time. In view of all 
this it would seem that one need not 
impute too great a generosity to those 
laws which gave the widow a third of 
the goods her husband could not take 
away with him, and which allowed her 
to stay for forty days in the house which 
she had been taught to call “her home.” 
Kind and good and pleasant gentlemen 
they doubtless were, but, after all, was 
it not their chief feeling that in allowing 
the wife a reasonable share of the goods 
of the dead husband they were relieving 
a living public—including themselves— 
from that which would have been a rath- 
er heavy burden? 


Darga Tebnig ela meh 


A Swiss Woman Lawyer 


Mme. Rachel Vuille, a woman of means, who, a few years ago was 
admitted to the bar of Geneva, Switzerland, turned to the study of the law 
solely for thé purpose of helping her less fortunate sisters, it being her 
conviction that a woman lawyer can defend a woman prisoner better than a 
man can, because of the greater sympathy that may be established between 
client and counsel when both are women. 

Mme. Vuille made a record as a law student, passing the examinations in 
three years, the shortest possible time in which the course can be completed. It 
is her ambition to see suffrage for women established in Switzerland, but she 
says that Swiss women in general are far behind their English sisters in their 
interest in and work for the cause. That they are, however, rousing to the 
issue, she thinks cannot be denied. 





A Message to Lawyers 


BY MARY M. LILLY 
Of the New York Bar 


N THE history of 

the world men have 

spent their energies 

upon the acquisition 

of wealth and pow- 

er, and have used 

every means that 

the world offers, 

, good and bad, to 

that end. Women, 

their mothers, 

wives, daughters, 

from the highest to the lowest, were kept 

under the subjection of the man, yet 

slowly and surely women have worked 

their way up, until to-day, with the ad- 

vantages that have been given them, 

much fewer than have been given by 

man to man, women are recognized as 
the acknowledged equals of men. 

As woman came out of this subjection, 


what has been her aim, to acquire wealth 
and power? Oh! no. Her every energy, 
every thought, has been for the improve- 


ment of the race. It has been said, “In 
‘spite of education and religion, mental, 
moral, and physical decay seem to be on 
the increase.” In the state of New York, 
more than thirty-two thousand mentally 
incompetent are confined in asylums. 
Sensible of this decay, either consciously 
or subconsciously, woman has _ been 
bending all her energies to the correction 
of conditions which produce such re- 
sults. Quite in the order of nature is 
this bent of woman’s mind. So that my 
message to men and women engaged in 
the pursuit of the law is, to work to- 
gether for this end,—the uplift of hu- 
manity. 

Men have accused the woman lawyer 
of being a failure. A failure, forsooth, 
because she has not grown rich in the 
practice of the law, and that in the short 
space of twenty years. 

The man’s standard again,—the acqui- 
sition of wealth and power. I would say 
to these accusers, the aim of the woman 
lawyer is not so much the acquisition of 
money as to make such an impression 


upon the laws of our country as will 
benefit the whole race; and with that 
thought in mind I would recommend to 
the women of the law, the solution of the 
criminal problem; and the first step in 
the solution of this problem is the woman 
judge in the children’s court. 

My message to all lawyers is, Work for 
the right woman. Write it in big letters, 
Mr. Editor! If in solving this question, 
we could only eliminate politics and pull, 
and place in such positions the real wom- 
an to begin to solve this problem, how 
much better would it be for the country 
at large; but the right woman often has 
not pull enough to take her across the 
street. However, be that as it may, my 
first recommendation to all lawyers 
throughout the United States is to work 
for this advance in every large city. 

The next step to cope with the condi- 
tions that crush children is to bring about 
a proper guardianship for all our chil- 
dren, rich or poor. Children are often 
deprived of what is rightfully theirs be- 
cause the state places the handicap of 
infancy upon them, and then does not 
properly safeguard their interests. I 
may be accused of advocating paternal- 
ism, but so many cases have been brought 
to my notice, where suffering and in- 
justice have been the child’s portion 
because of the handicap of infancy, that 
it seems but the plain duty of the state 
to properly care for those whom it handi- 
caps. 

There should be in every state a wom- 
an lawyer holding the office of public 
guardian, who should have the oversight 
of the estate of every child, whether that 
estate be large or small, whether or not 
the child have a guardian appointed by 
will; even if the child have no estate, yet 
should this guardian know this child, be 
aware of the child’s difficulties, how the 
child supports himself, what are the pos- 
sibilities for this child. Such an office 
exists in one of the German principali- 
ties, and is filled by a woman lawyer. 

These two offices can only be filled by 
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a woman lawyer. Why? Because a 
woman is a woman, she knows children 
as a man can never know them, however 
much he may pretend to know; and be- 
cause it takes both men and women to 
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The right place to begin to solve the 
criminal problem is with the child. The 
right time is now. The right way is to 
give the woman her proper place in the 
administration and execution of the law. 


people a world, it must necessarily take 
both to properly solve the human ques- 
tions relating to the child. 


A Woman Lawyer’s Chances 








When the girl lawyer tries her first case the jury will smile affably upon her, and so 
perhaps will the Judge; but there is one person who will not smile, and that is the 
opposing counsel, who objects to a woman adversary. There are some lawyers who go 
so far as to say that given a woman plaintiff and a woman attorney and the defense 
might just as well lie down if the case be before a jury. Be this as it may, it is an 
ordeal for a woman at the outset of her practice to encounter in the person of the opposing 
counsel a courteous, well-bred gentleman whose antagonism is obvious. 

She knows he is thinking that she has no place in the court room; if she is a good 
looking girl she ought to be married; if she isn’t good looking she ought to be dead or else 
justifying her existence by serving in the capacity of overworked stenographer to some 
dignified member of the nobler sex. However, the sooner the woman lawyer can leam 
to expect and ‘desire nothing from her adversary but a fair field and no quarter the 
better for herself and for all other women who may follow her in the profession. 

She may count on honest treatment from the court, for Judges are on the whole a 
conscientious body of men, anxious to dispense justice to all alike, and a woman at their 
hands will meet with the same consideration as a man and no more. But so far no 
woman has gained any distinction as a trial lawyer, for to be a good trial lawyer requires 
a peculiar kind of ability combined with a very great deal of experience, which women 
are too new at the profession to have achieved. 

But year by year women through conscientious, intelligent work are demanding recogni- 
tion by the bench and bar. It is by no means an unheard of thing for a woman to be 
appointed a referee or a receiver in bankruptcy, and each succeeding decade brings us 
nearer the cherished millenium when a woman with a predilection for law may follow her 
natural bent as readily as if she had chosen dressmaking. 

At present the reason why more women do not succeed in the legal profession is because 
they do not want to work. They strive earnestly to be admitted to the bar, but that 
coveted goal once reached they are content to rest on their oars, basking in the prestige 
they have gained among their friends. For although they like the name they are unwilling 
to play the game, and very often they refuse to enter the lists at all unless secure in the 
consciousness that they can afford it. 

But experience proves every day that the woman who can afford to practise law is not 
the woman who gets there. The woman who succeeds is the one who is goaded on by 
the spur of necessity, the woman who must get clients and make collections if she is to pay 
her office rent and settle her board bill. In fact, as one gray haired counsellor summed 
up the situation when addressing a group of young women aspirants for legal honors: 

“For the sake of your profession, you've got to be ready to forego rest, sleep, food, 
recreation; you've got to be willing to sweat blood. Unless you are willing—why, you 
might far better go into something else."—A Woman Lawyer in New York Sun. 
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Woman's Legitimate Function as a 
Citizen 
BY ANTOINETTE D. LEACH 
Of the Indiana Bar 


OMAN’S legitimate 

function in her rela- 
tion to citizenship is 
not different from 
that of man. She is 
called upon to meet 
every obligation that 
men are called upon 
to meet, with the 
possible exception 
of actually shoulder- 
ing a gun and en- 
gaging in battle; but in lieu of actually 
engaging in conflict, she goes upon the 
battle fields and cares for the injured 
and the dead, and in doing so she per- 
forms a more heroic service than that 
of killing and maiming. It is a far more 
important work to save a life than it is 
to take it. 

In the exercise of her legitimate func- 
tion as a citizen, a woman would neces- 
sarily participate in party politics, since 
party politics is the foundation of gov- 
ernment in the United States, as gov- 
ernment is now defined. I do not mean 
that it is the duty of women to take the 
lead in party affairs, and it is not to be 
expected that they would be permitted to 
do so, even should they try it, for the 
same influences that are striving to keep 
from them the right to vote would bend 
every energy towards keeping them from 
dominating party policies. But women 
as citizens endowed with all the rights of 
citizenship would be given the opportuni- 
ty to engage in party councils and assist 
in deciding upon party principles, and it 
would be a duty which should not be neg- 
lected. While there is no reason why a 
woman should not be a leader within her 
party, there are many reasons why she 
should not make her leadership too man- 
ifest. The power that women wield to- 
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day in states where they are given the 
right of franchise is not due to partisan 
political activity so much as it is to their 
aloofness,—their ability to stand aside 
until the proper moment to strike and 
make their power and influence felt by 
the leaders. In party councils and cau- 
cuses, though no woman be present, yet 
do the leaders make their calculations and 
perfect their campaign arrangements 
with the votes of the women in contem- 
plation, in states where women vote, be- 
cause they recognize the women voters 
as a mighty force for or against princi- 
ples and candidates, according as those 
principles and candidates be good or bad. 
Woman’s function in politics is not to 
act independently of party organizations. 
but it is to add numbers to party member- 
ship. There will never be a strictly wom- 
an’s political party in the United States, 
or a party dominated by women exclu- 
sively, for the reason that there could 
never be a sufficfent number of women 
enticed from the performance of their 
duties as wives to make up a party. And 
it is well that it is so, for the home is 
the woman’s sphere, and the home should 
be her first consideration. And that her 
home is her first consideration under all 
circumstances is clearly shown by her 
insistent demand that she be given the 
right to take part in the making of the 
laws for the protection of her home,— 
a duty that she is unwilling to delegate 
even to her father or her brothers. Not 
only is the participation in party politics 
a function of full citizenship, and which 
would become a part of the duties and 
privileges of the emancipated woman, 
but there is the duty, and in many in- 
stances the necessity, of holding office 
and assisting in carrying into effect and 
operation the principles and prontises of 
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party managers. I do not wish to be 
understood as saying that the holding of 
office is a positive duty incumbent upon 
women, or any woman; for it must be 
conceded that any office which a woman 
could hold might be equally as well filled 
by a man; yet it may be well to say in 
this connection that there are few, if 
any, offices within our system of govern- 
ment, or that of any other for that mat- 
ter, which may not be equally as well 
filled by a woman as by a man. I hold 
it to be the right of a woman to take 
any office to which she may be elected or 
appointed, but I assert that it would be 
better for women to content themselves 
with selecting men to fill the offices, rath- 
er than to take the offices themselves, 
since there is no woman who is in pos- 
session of all of her faculties but can 
do more real, genuine, lasting good for 
the government and humanity by giving 
her undivided attention to the affairs of 
the home than by devoting her time to 
public office,—especially when she has a 
right, equal to any, in the selection of 
the person by whom the office is to be 
filled. As a citizen, it is the legitimate 
function of a woman to hold office, but 
the holding of a public office is not strict- 
ly within her sphere, and therefore is 
something which she should keep away 
from as far and as long as is possible. 
It would be an idle dream to picture to 
one’s self the election of a woman to the 
presidency of the United States,—a 
dream which should never be indulged, 
or, if ever, not at this time. However, 
we cannot forget those grand women 
who have asserted the right not only to 
vote, but who have gone before the coun- 
try as candidates for the presidency and 
for other offices to which the incumbents 
are elected by the people. They have 
done a great work for the cause, and 
have dignified womankind while doing 
it. They acted within their rights and 
performed a function of citizenship, even 
though they were not always successful 
at the polls. There can be no doubt that 
when women are accorded the rights of 
full citizenship they ought to and must 
participate in party management, and be- 
come candidates for office, and, if elected 
to office, must serve, since to do other- 
wise would be to fail in their duties as 
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citizens,—would be to relinquish their 
hold upon the liberty and freedom they 
have won; but it cannot be expected that 
all women will become active politicians 
or office-holders. It may be asserted with 
safety that a smaller proportion of wom- 
en than of men would engage in party 
affairs and in the conduct of campaigns. 
Their interests are such, and so great, 
that they would not find the time to do 
it, even though they realized the necessity 
for it. When women ask the right of 
franchise they do so with a view to ac- 
quiring something in addition to that 
which they already have, and not for a 
change of their conditions so as to re- 
lieve themselves of any of the duties to- 
ward mankind generally that they are 
now performing. They only ask the add- 
ed burden of the ballot as a means of 
protecting themselves from conditions 
which are, in many instances, all but 
intolerable, and becoming more so every 
day. In consideration of this added right 
and privilege, which is really in the na- 
ture of a burden, they are willing to sac- 
rifice the comforts which they now enjoy 
in the way of seclusion and retired quie- 
tude in their homes, away from the ex- 
citing strife and turmoil of public affairs, 
and take upon themselves the inconven- 
iences which result from the necessity for 
a study of public affairs generally, to 
the end that they may cast their ballots 
intelligently; for it will be remembered 
that the casting of the ballot by her is 
the aim and end of the agitation in which 
we are now engaged in behalf of woman. 

The casting of the ballot is the most 
important function the citizen has to per- 
form, be the citizen man or woman, for 
it is by means of the ballot that gov- 
ernmental policies are indicated and the 
welfare of the people safeguarded. It is 
an act of sovereignty itself. One single 
ballot may be the means of changing the 
entire financial policy of the government 
or the system of taxation; it may bring 
war upon the people, or it may establish 
peace in time of war. There is no limit 


to the good or evil that may result from 
the casting of one ballot, which goes to 
show that in performing her functions as 
a citizen a woman must weigh well her 
choice in the matter of voting, in order 
that her vote shall not produce evil re- 
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Woman’s Legitimate 


sults to be charged to her ignorance or 
her indifference. 

It is the positive duty of every voter 
to cast a ballot at every opportunity, and 
a failure to do so stamps the delinquent 
citizen as one ignorant of matters which 
concern his own best interests and the 
welfare of the people, and may be likened 
unto an attack upon the permanency of 
the government itself, for when the peo- 
ple lose their regard for fixed principles 
of government, and permit self-seeking 
persons to exploit them, the end of or- 
ganized government is plainly in view, 
and anarchy raises its head. There is no 
practical difference between failure to 
cast a ballot, and casting it for a cash 
consideration, for it will be remembered 
that no ballot is equivalent to casting a 
vote in favor of the worst element in- 
volved in an election. Every considera- 
tion points to the necessity for close ap- 
plication and study on the part of every 
woman, to the end that when she votes 
her vote shall be registered for progress, 
for permanency and purity in govern- 
ment; and when she has voted thus right- 
ly, she will have performed her greatest 
function, a function than which there 
cannot be higher devolving upon any hu- 
man creature,—the right to say what lib- 
erties and what restrictions shall guide 
another human creature through every 
hour and every minute of the day, and 
regulate and control every act in its re- 
lation to every other human creature. 

The legitimate functions of women as 
citizens may be summed up and stated 
to be the same functions as are now re- 
quired of and inherent in the male con- 
tingent of our population, nothing more 
nor nothing less. The woman in her 
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relation to the government, as a citizen, 
is upon an equality with the man in every 
way. She participates as fully as does 
he in party politics and party manage- 
ment ; she seeks political office and honors 
with as much right and liberty as he, and, 
finally, she casts the same vote at the 
same polls as does the man. These are 
her rights, for which she contends and 
has contended unceasingly for many 
years and with partial success. With so 
much of success, in fact, that she un- 
hesitatingly advances to the fray, in these 
more recent years, fully believing that if 
she be defeated in her endeavor it is but 
a postponement of the day when she will 
be victorious, and human freedom be 
made more assuredly permanent than 
ever before, for both men and women. 
And in those states where the fight has 
been won, the woman leaves off the doing 
of her household duties for an hour or 
two on election day, and takes herself to 
the polling place, where she is entitled 
to voice her sentiments through the 
means of the printed ballot, and there, 
amid refined surroundings due to the 
knowledge that she will come there to 
assert her prerogative, she casts her vote, 
and again returns to her home and her 
matronly duties, conscious of having 
done well her duty to her fellows, and 
that, too, without stain or blemish upon 
her because of having exercised a right 
which cannot be denied to any citizen, 
and the denial be justified by any logic 
or reasoning. 
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The Lady Jurors 


A new light was dawning—a happier day, 

The shackles from women were falling away ; 
By force of the law they were summoned to do 
The service of jurymen, loyal and true. 


The courtroom was decked for an opening scene, 
With emblems and blossoms and garlands of green ; 
The bailiffs were gallant; the criers in tune 

With voices a-murmur like zephyrs in June. 


When in came the ladies, a smile on each face, 
The old fashioned jury box gently to grace; 
The judge was delighted, arrayed in his best, 
And smiled like a prince entertaining a guest. 


An olden school lawyer seemed sorely perplexed, 
And harbored an air of a counsellor vexed ; 

But courtesy conquered and banished his frown, 
As over his specs on the floor he looked down. 


Then each bold attorney expanded his chest, 
Adjusted his collar, and pulled down his vest, 
And made his best bow, trying well to behave 


Like knights at a tournament, valiantly brave. 


And eagerly then every lawyer agreed 

"Twas well with all cases to quickly proceed ; 
All discord was routed ; all billingsgate o’er ; 
Bad Faith left the room to return nevermore. 


Each juror was sweet with a rose in her hair ; 

And a rose on each cheek made the twelve very fair. 
They warbled like birds on the searching voir dire, 
And filled the old courtroom with sunshine and cheer. 


While some said the ladies in court should not be, 
Their wisdom and fairness were beauteous to see; 
For Justice appeared as it ever has been— 

The purest and fairest in mothers of men. 
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Settled Out of Court 


BY MRS. RAY McINTYRE KING 






HE young daughter 
of the dying man 
knelt beside his bed. 
She clutched his 
hand and _ pressed 
it to her breast with 
all the passionate 
protest of . youth 
against death. 
“Papa! Papa!” she 

} pleaded. A _ faint 

flicker of recogni- 
tion went over the man’s face. His lips 
moved in inarticulate speech. Then, he 
lapsed into unconsciousness. The watch- 
ers came and went, tiptoeing with exag- 
gerated importance and _ noiselessness 
through the darkened room. A bumble- 
footed woman wandered aimlessly in 
with a glass of something in her hand, 
sighed audibly and dubiously, and wan- 
dered out again. A lean, anxious faced 
man brought in a hot-water bottle, ad- 
justed it awkwardly under the uncon- 
scious man’s neck; changed his mind 
about its location, and shifted the bag 
laboriously to the patient’s feet. This 
done, he stationed himself at the foot 
of the bed, and surveyed the room and its 
occupants in gloomy triumph, as though 
to say: “All has been done that can be 
done!” 

A big, bovine woman sniffling in the 
background, raised and lowered a win- 
dow shade that gave a loud whi-r-r-r-r, 
startling everyone but the sick man. At 
the sound, the kneeling girl raised her 
delicate oval face sodden by much weep- 
ing. 

Her abundant reddish hair was drawn 
back loosely from her face and tied with 
a broad ribbon in the childish fashion her 
father loved. This, combined with her 
slight, undeveloped form and her timid, 
shrinking manner, made her appear much 
younger than her age. Nature had de- 
signed her one of those gentle, fragile 
woman all unfit to battle with the harsh, 
the strong, the clever. 

A woman bustled in and whisperingly 
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hustled several out on errands. She 
touched the girl on the shoulder and bade 
her go watch for the doctor’s coming. 
The girl arose, half dazed by her grief, 
and obeyed. 

Under a eucalyptus tree by the gate 
she watched for the doctor. The August 
sun was reflected dazzlingly from the 
tawny surface of a stubble field across 
the road. She shaded her aching eyes 
from the intolerable reflection. 

Down the highway came a dust cloud 
and the purring poom, poom, poom, of 
a high-grade automobile going at a 60- 
mile clip. The automobile slowed down 
and swung in toward the gate, but before 
the quivering machine had fully stopped, 
the driver was out and through the gate. 

“Am I too late?” he gasped. 

“No, Mr. Myrtleby,” sobbed the girl. 
“But I thought when I saw you coming, 
it was the doctor. They telephoned 
him.” 

“T know,” said Mr. Myrtleby hurriedly 
as he followed her up the brick walk. 
“I was afraid I’d be too late. I passed 
the doctor back there. He never runs 
more’n 20 miles an hour. Afraid of his 
neck, I reckon. But your father—is he 
conscious ?” 

“Only at times.” 

The girl opened a side door and ush- 
ered him into the sitting room, a large 
apartment with no furnishings except a 
gaudy ingrain carpet and many stiff 
chairs. Its uncurtained windows were 
wide open to the sultry air and to a pest 
of flies. Around the room sat a dozen 
or more people, waiting. Some sobbed 
audibly, some sniffled and furtively wiped 
their eyes, some were respectfully mourn- 
ful and subdued as became relatives and 
neighbors when a dying rich man lies 
in the next room. 

Across this sitting room, avoiding the 
knees and toes of the sitters, Mr. Myrtle- 
by, preceded by the girl, carefully picked 
his way. 

“This is Aunt Rachel,” said the girl, 
pausing midway the room. “Aunt Rach- 
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el, this is Mr. Myrtleby, the banker, you 
know, who does all papa’s business.” 

Her tone showed that she and her 
family considered bankers as in a caste 
far above her father, a mere rich farmer. 

Mr. Myrtleby shook hands with exag- 
gerated lugubriousness. He fidgeted. 
He wanted to get as quickly as possible 
into the next room, where lay the dying 
man. He didn’t care a whoop for Aunt 
Rachel, or any of her tribe, but Aunt 
Rachel fastened on him. 

Aunt Rachel was thin, ashy colored, 
and clothed in deepest black, but she was 
by no means inconsequential, for she was 
rich in her own right, and unawed of 
bankers, or anyone, for that matter. No 
one had ever yet stopped her talking, or 
deflected the steady stream of her 
mournful reminiscences. When people 
fled her, she continued talking, if only to 
the furniture. Furniture did not run 
away. 

She clung onto Mr. Myrtleby’s fishy 
hand, and fixed him with the piercing 
sadness of her black eyes. She did not 
shed tears. The reservoirs of her grief 
had run dry years ago when her “family” 
first began dying off. 

“This is the eighth death in our family, 
Mr. Myrtleby,” she informed him with 
a curious sound, half click, half sob, 
somewhere back around her soft palate. 
After a time, he decided that the clicking 
sob wasn’t stifled grief, but merely a 
mechanical sound due to her efforts to 
adjust her false teeth without stopping 
her conversation. 

“The eighth death, and I’ve stood over 
them all and caught their last sigh and 
closed their eyes and I do say it was 
Providence that called me before William 
passed away for I have been with them 
all and I was standing over a man when 
the telegram came and he was a mill 
hand and he got mixed up someway with 
a saw and the doctor amputated one leg 
and the other foot and a hand and he had 
his spinal col-yum broke in three places 
and the accident happened on Monday 
no it was Tuesday and the doctor oper- 
ated on him and I stood right by and 
helped and that was on Wednesday and 
on Thursday we operated again and then 
again on Friday and will you believe it” 
—(triumphantly) “on Sunday no it was 
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Saturday he died just ten minutes before 
I got the telegram that William was dy- 
ing and .* 

She had not as yet arrived at a period, 
nor a semicolon, nor a colon, nor so much 
as a comma, but fortunately her teeth fell 
down, and while she was clicking them 
back into place, Mr. Myrtleby mumbled 
something and pushed on toward the 
bedroom’s closed door. 

At that moment, the door opened and 
the farmer’s wife, Mrs. Archer, came 
out. She was a stolid, beefy woman, 
somewhat dazed by all this subdued ex- 
citement and uncertainty. She was 
awed and mightily flattered by the visit 
of Mr. Myrtleby, Bentonville’s leading 
banker. Also, as the chief participant, 
next to the dying man, in this homely 
drama, she was beginning to sense her 
importance. William Archer hadn’t been 
the kind of a husband to let her sense 
her importance any too often before. 
Until this hour, William Archer had been 
the whole Archer family, but now he 
was dying, and dimly she felt her eman- 
cipation. 

Mr. Myrtleby seized her hand compel- 
lingly, and led her back into the room, 
to the bedside of the dying man. As the 
door closed behind them, he caught Aunt 
Rachel’s grisly, ghastly conversation 
flowing on devoid of punctuation except 
for the clicking sob, flowing on like the 
mournful, monotonous dripping from a 
leaking faucet. 

The watchers sitting about, each ab- 
sorbed in his own thoughts, let it flow. 
Somehow it seemed to them an appro- 
priately dreary and colorless accompani- 
ment for the passing of William Archer. 
As a man liveth, so shall he die; his pass- 
ing shall be panoplied with splendor, or 
degraded with sordidness and hollow 
mummeries; unto every man according 
to his spiritual station. 

Presently, the physician arrived. He 
was a small, squat man, who entered the 
sitting room without knocking, as one 
whose calling gives him right of way over 
all formalities and amenities. He bore 
in his out-thrust hand his small, omi- 
nous black satchel. He hurried through 
the room with only a curt nod right and 
left. By this time, the death woman’s 


recital had come through the death and 
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burial of her mother, her father, two 
brothers, three sisters, in the immediate 
family, and she was beginning on the 
connections. 


As the bedroom door opened and 
closed behind the physician, he caught 
the strain: 


“And my daughter said as I got on the 
train, now you're going to William’s 
deathbed, and it is costing you a lot of 
money, so do try to get all you can out 
of the trip, and that reminds me of the 
time Cousin John blew off the top of his 
head and spattered the ceiling so they 
had to go to the expense of white wash- 
ing it all over and by 

Aunt Rachel went on depicting to the 
last gasp a half dozen more tragic deaths, 
before Mr. Myrtleby finally came out of 
the bedroom. The banker came out but- 
toning his coat briskly over some papers 
in an inside breast pocket. He was no 
longer in a hurry. For all the forced, 
dolorous droop to his mouth, he had an 
air of snug satisfaction. Evidently, he 
had arrived in time. 


Mr. Myrtleby had the pale, cavernous 
aspect of the man who lives away from 
the sunlight, within the dim, sedate, and 
properly mahoganied atmosphere of the 
leading bank of Bentonville. On each 
whitish, sunken cheek was a dab of 
sparse black whisker. His very attire 
bespoke thrift and acquisitiveness. His 
straw hat, which he at the moment was 
carefully fending with one hand, had 
been thriftily sulphured through its sec- 
ond summer of usefulness. About his 
celluloid collar, he wore a black tie of 
that narrow, parsimonious variety known 
as the shoestring. 


Mr. Myrtleby was the living, breathing 
(not extravagant in either particular, of 
course) example of the successful, self- 
made man. By all the tenets of the fi- 
nancial sages, he practised righteousness, 
because righteousness does not get sent 
to jail, nor end in the poorhouse. By in- 
stinct, he chose the narrow path, because 
the wide and easy road represented to 
him such a needless waste of real estate. 
He was good, because even a fool should 
see that it is a matter of temporal and 
eternal thrift and forehandedness for a 
man to live decently and obey the law. 
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As Mr. Myrtleby came into the sitting 
room, he heard Aunt Rachel saying: 

“And uncle had lockjaw, and suddenly 
his chin dropped down relaxed, and the 
doctor says, ‘Now I have hopes of him,’ 
which shows how much you can depend 
on what a doctor knows, when uncle 
rolled up his eyes and fell back dead and 


With a brisk businesslike sadness that 
well became the leading banker of Ben- 
tonville, Mr. Myrtleby bowed himself 
through the watchers. As he passed 
down the yard, the girl came from 
around the house, and called timidly to 
him. He paused and waited for her. 

She joined him, and he saw that her 
sweet face was stained, yet purified, by 
her sorrow. All the best of the Archer 
family had flowered in this one rare 
blossom, Mabel Archer. As she stood 
beside the banker, he knew that this 
girl was the one and the only one genu- 
ine mourner in all that household. 

“T am so glad you came,” she faltered 
gratefully. “Papa asked for his attorney 
this morning, but I could not get Mr. 
Beaser over the ’phone. It is so kind 
of you to come and settle his affairs. 
Papa will rest easier now. I thank you 
so much for coming.” 

“Yes-um-m- ye-es,” said Mr. Myrtle- 
by, “I am glad to say I have arranged his 
business—um-satisfactorily.” He hur- 
ried away from sight of the girl’s grief 
and her gratitude. So many things con- 
nected with dying—and banking—are 
unpleasant, thought Mr. Myrtleby. 

He heaved a sigh of relief at leaving 
the Archer establishment behind him. 
He motored back to Bentonville, but not 
at 60 miles an hour. 


William Archer, farmer, was at last 
dead. The family had passed through 
the first violent manifestations of grief. 
The physician was gone. The undertak- 
er and embalmer had come and gone. 
Close on their heels came an agent trying 
to sell a tombstone. Mabel Archer had 
locked herself alone in her room. All 
this busy preparation was unspeakably 
horrible and repulsive to her sensitive 
soul, which could not as yet disassociate 
the house of clay from the spirit tenant 
that had so lately gone away. 
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But Mrs. Archer, keenly alive to the 
business phases of the last sad rites, was 
sitting in state in the great sitting room. 
On her right sat Aunt Rachel, the death 
woman, a ceaseless voice, a death’s head, 
and ten yards of crape. On Mrs. Arch- 
er’s left was the local trouble woman, 
Mrs. Donovan, with samples from the 
dressmaker and milliner. 

Mrs. Donovan was stout, with a small 
head set low between huge shoulders. 
Whenever a family had trouble or sick- 
ness or death, Mrs. Donovan arrived 
promptly with her gingham apron girt 
on, and went to work. Mrs. Donovan 
had been up all night waiting on the dy- 
ing man and on the family and watchers. 
All morning she had assisted the em- 
balmer ; nevertheless, she had found time, 
by the elision of her dinner hour, to run 
into Bentonville at Mrs. Archer’s urgent 
request to get samples of mourning gar- 
ments. 

“T don’t think this is worth a dollar 
fifty a yard,’ complained Mrs. Archer, 
fingering a bit of cloth, “but it is the best 
cloth of the lot. Do you know the em- 
balmer said he drew more’n a gallon of 
blood from Archer?” With the morbid 
curiosity of the shallow minded, she had 
seized upon all such horrible, ghastly bits 
of information as the most interesting 
things connected with her husband’s de- 
mise. 

“When Jim lay dying said 
Aunt Rachel with her flowing undercur- 
rent of monologue. The other women 
did not heed nor hear her, so absorbed 
were they in their own conversation. 

“T believe I'll take this sample,” an- 
nounced Mrs. Archer loudly to Mrs. 
Donovan. It was the first time in years 
that she had selected a dress without 
considering the final reckoning with her 
husband, and the unwonted freedom 
made her reckless. 

“T’ll take that biggest hat, too. 
awful expensive, but I like it.” 

(“and Susy fell down the steps and 
broke six ribs and jostled her liver out 
of place and . . .”) 

“T told that memorial picture man that 
was here while you was gone to town,’ 
confided Mrs. Archer to Mrs. Donovan, 
“that I didn’t want any o’ his verses and 
any big picture o’ Archer.” 


” 


It’s 
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(. . . “and the mower hit him and he 
never even twitched and . . 

“You know,”’—Mrs. Archer lifted her 
coarse voice above Aunt Rachel’s steady, 
expressionless recital, “You know my 
sister-in-law bought one of Lem for $25, 
and then her next man wouldn’t let it 
hang in the parlor. It was a clean loss 
o’ good money. Of course,” she added 
hastily with a little smirk, “not that 
there’s any danger o’ me getting married 
agin.” 

“What you going to select for Mabel’s 
dress?” queried Mrs. Donovan abruptly. 

“Oh, I dunno,” said Mrs. Archer in- 
differently, “I guess that 52-cent sample 
will do for her. It is double width. 
Mable don’t take much interest in dress, 
and I’ve got to be careful about expenses, 
Mis’ Donovan. The undertaker just 
told me he had ordered a $5 wreath o’ 
flowers for the family. Now, I don’t 
think he ought ‘a’ done that. I can’t af- 
ford—” 

“Well, William Archer deserves a $5 
wreath I should think!” exploded Mrs. 
Donovan. She was strong on funerals. 
It touched her pride that any funeral that 
she superintended should not be “prop- 
er” to the minutest detail. 

“You can just bet that this funeral’s 
going to cost you something, Mis’ Arch- 
er. Funerals don’t come cheap any 
more.” 

(. . . “and it cost Minnie $450 to 
lay Sam away and ”) For once 
Aunt Rachel was in touch with the con- 
versation about her. 

“My heavens!” cried Mrs. Archer 
throwing up her hands in genuine emo- 
tion. “I hope it don’t cost me that!” 

Mrs. Donovan’s scant red hair bristled. 
Her small, keen eyes narrowed. Her 
huge bosom rose and fell tumultuously, 
but she restrained herself and settled her 
small head deeper between her great 
shoulders. 

“And the liveryman wants me to fur- 
nish two more carriages besides the two 
for the family,” whined Mrs. Archer. 


“T told him,” cut in Mrs. Donovan with 
icy emphasis, “to hire two more car- 
riages. The pallbearers shan’t be 


squeezed all into one carriage, not much! 
I'll tell you right now, Mis’ Archer, if 
this funeral ain’t going to be done right, 
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I'll be darned if I have another thing to 
do with it! I'll be darned if I'll be 
ashamed of any funeral I help get up! 
William Archer is going to be buried 
proper, or I go home!” 

“Oh, now, don’t flare up,” begged Mrs. 
Archer. “I don’t mean nothing. You 
go right ahead with the arrangements.” 

So, thanks to fiery Mrs. Donovan, 
William Archer, farmer, was laid to rest 
with due formality and all the usual 
solemnity. The one real mourner, Arch- 
er’s daughter, little thought whether the 
trappings of woe were either expensive 
or proper. She loved her father and he 
was gone, and that filled her tender heart 
with sorrow. 


Up a rickety outside stairway and 
down a long, dim, narrow corridor over 
the Bentonville General Emporium, the 
public in trouble had to wend its way to 
the law offices of Franklin Beaser, at- 
torney at law. That a large portion of 
the Bentonville public was ever in some 
civil or criminal trouble was evidenced 
by the constant creaking of the stairs 
during office hours, as the clients of the 
busy country lawyer came and went. 

Mr. Myrtleby led his charges, Mrs. 
Archer and Miss Archer, up the stairs 
and down the long, resounding corridor. 
Somewhat timidly, he opened the door, 
and the two black-garbed women behind 
him saw a room lined from floor to ceil- 
ing with law books. 

At a long table, piled with open vol- 
umes, sat the attorney, a smallish, unim- 
pressive man dwarfed and stooped by 
much burrowing in his books. 

He did not look up immediately, but 
with evident reluctance fumbled for a 
small bit of paper to serve as a bookmark, 
ere he slowly closed the volume and 
looked up with a distrait, oblique, 
upward glance through his glasses. See- 
ley v. Hogan was at the moment more 
real and nearer his consciousness than 
these intruders in his doorway. Pres- 
ently, he carefully removed his glasses, 
carefuly slipped them into their leather 
case, and as carefully put the case into a 
vest pocket, all the time eying his visi- 
tors with that absent-minded, oblique, up- 
ward glance from his faded blue eyes. 

“Ah-h,” he sighed, bringing his mental 
forces back with a huge effort from 
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Seeley v. Hogan. “Comein. What can 
I do for you?” 

Mr. Myrtleby and the ladies entered 
and disposed themselves in chairs. Mr. 
Beaser crouched among his books and 
studied his visitors, and as he studied 
them, his faded eyes deepened and dark- 
ened. 

“We have come,’ announced Mr. 
Myrtleby in his most casual tone, “to 
get you to make out a little petition.” 

Mrs. Archer watched her mentor. 
When the banker nodded, she nodded. 

“All we wish you to do is to make out 
a little petition for guardianship. Mr. 
Archer settled up his affairs very sat- 
isfactorily before his death, and we had 
not thought it,—ah—necessary to trouble 
an attorney at all, but it seems—ah— 
well, Mr. Archer left his daughter Mabel 
some insurance money, and she is still a 
minor. The insurance company refuses 
to pay over this money until Miss Mabel 
has had a guardian appointed; and Miss 
Mabel, of course, wishes her mother to 
be her guardian. We merely want you 
to get us up this petition for guardian- 
ship, you know.” 

“Very well,” said the attorney, taking 
a pencil and note book. He asked a few 
simple questions, and recorded their an- 
swers, and flapped the note book shut 
with unmistakable finality. 

Mr. Myrtleby promptly arose to go. 
The ladies arose obediently. As far as 
Mr. Myrtleby was concerned, the inter- 
view was over. But with his thin, 
white, sentient hand, the attorney waved 
them to their seats again. 

“What about the rest of Archer’s es- 
tate?” he asked quietly. 

“There is —ah—nothing to probate,” 
answered the banker hurriedly. Mrs. 
Archer watching him intently, nodded 
her head. The young girl turned her 
face away indifferently. This was to her 
all a matter of form, most distressing and 
annoying. 

“Indeed !” said the attorney in soft sur- 
prise. 

“Yes,” explained Mr. Myrtleby bland- 
ly, “You see Mr. Archer thought it 
would be best to avoid the expenses of 
probate, so he made a deed giving every- 
thing to his wife.” 

“May I ask,’—the attorney seemed 
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only mildly curious—“when and how this 
deed was made?” 

“The afternoon before he died,” hur- 
riedly explained the banker. “You see 
—ah—I happened to go out there, and— 
ah—we got to talking about the dispo- 
sition of his property and—ah— I—er— 
I made out the deed for him.” 

“U-um,” said the attorney encoura- 
gingly. “You had a blank deed?” 

“Well, yes,” assented the banker un- 
willingly, “I—I happened to have a 
blank in my pocket.” 

“You brought the deed back to town 
with you?” queried the attorney smooth- 
ly. 
“Yes,” struck in Mrs. Archer loudly in 
a stupid effort to convince the attorney 
that the deed had been properly drawn 
and had been put in safe hands, so that 
she had had no part in the transaction 
and no opportunity to tamper with the 
instrument. “Mr. Myrtleby put the deed 
right in his pocket the minute Archer 
signed it, and he took it right straight to 
town and put it in the bank with the 
rest of Archer’s papers. Doc Parsons 
knows I never touched it. I never had 
it nor saw it, except across the room.” 

“You never had the deed in your pos- 
session, I see,” remarked Mr. Beaser in 
that same indifferent, incurious voice. 

“Oh, no, indeed not,” cried Mrs. Arch- 
er, overzealous. It seemed so nice to 
her that this interview should be pro- 
gressing so smoothly, so easily. 

“Who was present when the deed was 
signed ?” 

“Miss Mabel, Mrs. Archer, the doctor, 
and myself.” The banker did not give 
the woman a chance to answer. The 
clammy sweat stood on his forehead. 
What might not that fool woman say? 

“Of course,” said the attorney elabo- 
rately suppressing a yawn, “it is common 
neighborhood knowledge just who was 
present. In fact, I have heard consider- 
able talk about the whole matter already. 
I merely wanted to confirm the gossip in 
one particular—you were not accom- 
panied by a notary, Mr. Myrtleby. Per- 
haps the notary affixed his seal after 
you reached town, eh? That is all, I 
think. Come in Wednesday, Madam. 
Good-day.” 

As further intimation that he was done 
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with them, the attorney adjusted his 
glasses and opened a volume. As they 
filed out, Mrs. Archer was convinced that 
a lawyer is not such a bogey after all. 
It had been such an easy, undreadful in- 
terview. She clumped her Cuban heels 
down the hall, gabbling noisily, even 
gayly, until it suddenly occurred to her 
that nothing had been said about the at- 
torney’s charges, and that was why Mr. 
Myrtleby had accompanied them. He 
had warned her repeatedly against the 
whole tribe of lawyers. They were all, 
he said, a greedy, soulless set whose busi- 
ness consists in legally robbing widows 
and orphans. 

The banker had urged William Archer 
on his deathbed to make the deed ex- 
pressly to avoid the expenses of probat- 
ing the estate. He had ding-donged to 
the dying man, and afterwards to Mrs. 
Archer, that under no circumstances 
ought the estate to be probated; for he 
said, once the property got into court, the 
lawyer’s fees would eat it up. He had 
volunteered to go with Mrs. Archer to 
Franklin Beaser’s office expressly to pre- 
vent this attorney from overcharging the 
widow for drawing her petition for guar- 
dianship. That he might possibly have 
some private, selfish motive for protect- 
ing her did not occur to Mrs. Archer. 

Now, it came to Mrs. Archer that the 
banker had been remiss in his chaperon- 
age duties. 

“There was nothing said about his 
charges,” she blurted out excitedly. 

“Woman!” he whirled on her furious- 
ly, with his ashy, clammy face all 
atwitch. She met him unflinching, with 
that direct, uncomprehending stare of 
stupidity, so baffling, so irritating, to the 
quick and cunning. 

“As well try to manage a Durham 
cow,” he thought. Aloud, he lied in 
utter disgust and weariness: 

“That is all right, Mrs. Archer. I will 
have a private word with Mr. Beaser and 
see that he doesn’t overcharge you.” 

At that moment, he had about as much 
intention of approaching Franklin Beas- 
er again as he had of voluntarily and de- 
liberately shinning up one of the Benton- 
ville’s Electric Power Company’s poles 
to grasp a high voltage wire. When Wed- 
nesday came, however, he found himself 





Settled Out of Court 


in the position of the incautious one who 
has already grasped a live wire: he 
couldn’t let go! Little as he relished the 
prospective interview, no power could 
keep him away from Beaser’s office. He 
must hear what more the attorney had 
to say. 

He trailed behind Mrs. Archer and 
her timid, shrinking daughter, into 
Beaser’s office. He sat silent and meek 
while the attorney read and explained 
the petition. 

“Is this insurance all the interest that 
Miss Archer has in her father’s estate ?” 
the attorney asked with a direct, steely 
gaze at Mrs. Archer. “Isn’t there some 
ten or twelve thousand dollars’ worth of 
live stock and machinery out on the 
farm?” 

“Archer gave everything to me,” pro- 
tested Mrs. Archer harshly. 

“This purported deed gives you the 
farm, the real estate, I understand. Did 
Mr. Archer make any disposition of his 
personal property ?” 

“Well, no,” cried the banker, “You see 
—well—nobody thought about that.” 

“Ah, evidently,” cooed the attorney. 
“You must understand, Mr. Myrtleby, 
that even if Mr. Archer did deed his 
thousand-acre farm to his wife, his 
daughter Mabel would still have an in- 
terest in his personal property.” 

The banker gasped. Mrs. Archer 
dumbly waited for her mentor to recover 
himself. 

“T don’t see why this personal property 
has to be probated,” contended the bank- 
er stubbornly. 

“No? Well, it must be whether you 
and Mrs. Archer desire it or not,” re- 
torted the attorney. “Mrs. Archer will 
be put under oath, and the judge, who is 
an old hand at this business, will un- 
earth this personal property, you may be 
sure. Mrs. Archer would be in a devil 
of a fix, wouldn’t she—trying to conceal 
a valuable part of an estate? Even if I 
should lend myself to this thing, there 
is the public administrator to be reckoned 
with. This estate cannot be hidden from 
him very long. He'll drag it into court 
and you folks with it, and it will not be 
a nice or dignified way of going into 
court you may be sure! 
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“You see how it is, Madam, Mr. Arch- 
er’s personal property is still in his es- 
tate, and the only way to get it out of his 
name and into your control is to probate 
it. Otherwise, you cannot sell or give 
title to so little as a pig or a plowshare 
of William Archer’s personal property.” 

“Oh, well,” cried the banker desper- 
ately, “I suppose that personal property 
will have to be probated, so go ahead.” 

Mrs. Archer nodded acquiescence. 

After considerable questioning, Mr. 
Beaser elicited the data necessary for his 
documents. Meanwhile, Mr. Myrtleby 
became restive. Mrs. Archer showed a 
surprisingly poor memory concerning her 
late husband’s personal property, and it 
fell to the girl to enumerate the long 
lists of animals and machinery on the 
farm. When this was finished, the at- 
torney pushed aside his notes and ad- 
dressed the three of them. 

“As Miss Archer’s attorney, as well 
as Mrs. Archer’s,” he began earnestly, 
“it becomes my duty to advise her as to 
her rights. If this purported deed 
stands, Miss Archer has been disin- 
herited as to all her rights in the farm.” 

The girl leaned forward, suddenly in- 
terested, her eyes flashing, her cheeks 
aflame. She had never realized before 
that the deed meant any abrogation of 
her rights as Archer’s daughter and heir. 

“What?” she cried. “Papa never in- 
tended that. He meant only that mother 
should take care of my affairs until I 
come of age.” 

Mr. Myrtleby and Mrs. Archer ex- 
changed quick, confused glances. 

“Perhaps,” said the attorney. “But by 
this deed, a copy of which I have secured 
from the records, the farm becomes ab- 
solutely your mother’s, to sell, to give 
away, to do with as she pleases. She 
might marry to-morrow if she chose, and 
her husband might influence her to sell, 
to give him the proceeds for investment, 
to turn you out of your home. So far 
as the farm is concerned, now, you are at 
the mercy of Mrs. Archer.” 

Mrs. Archer settled back with a satis- 
fied smile on her face. The banker 
twiddled his thumbs. He was wild for 
Beaser to go on—to say his worst! 

“I doubt,” continued the lawyer, “if 
Mr. Archer really intended to disinherit 
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his only child, particularly in favor of 
Mrs. Archer, who is a second wife, and 
not Mabel’s mother, as Mr. Archer him- 
self once told me.” 

“T-I-didn’t know that,” gasped Mr. 
Myrtleby miserably. 

“However,” continued the attorney 
smoothly, ““Miss Mabel need not despair 
—the deed is not worth the paper it is 
written on!” 

“T’'d like to know why?” snarled Mr. 
Myrtleby. 

“The deed was recorded after Mr. 
Archer’s death,”’ explained the attorney,” 
but it was not entitled to record, because 
the notary’s seal was affixed some hours 
after the dying man signed the instru- 
ment; and although the notary (who is 
your employee in the bank) certifies that 
Archer ‘personally appeared before me,’ 
everybody knows that the notary was not 
present at that bedside when Archer 
signed the deed. 

“Also, you, Mr. Myrtleby, acted as Mr. 
Archer’s agent and scrivener. You 
pocketed the deed without ever letting 
it go into Mrs. Archer’s possession. You, 
as Archer’s agent, kept possession of the 
deed till you were quite sure Archer was 
dead and therefore could not recall it. 
The courts of this state have held repeat- 
edly that such deeds, so placed in escrow, 
as we call it, are mere subterfuges and 
invalid. To be valid, that deed must 
needs have been given to Mrs. Archer by 
Mr. Archer before his death, so placing 
it absolutely beyond his power of recall. 
This is the essential and vital point,—the 
deed was not delivered.” 

The attorney’s voice had risen keen 
and argumentative, while he made these 
statements. Now, his voice dropped to a 
soft, even friendly measure, as he con- 
tinued :-— 

“I am not surprised, my dear Mr. 
Myrtleby, that you, a layman, fell down 
on these two points. In fact, not every 
lawyer, in the haste and confusion at- 
tending deathbed scenes, can draw up in- 
struments that will stand the test of the 
courts. Nothing is so easy to break as 
these deathbed instruments, and rightly, 
too. A deathbed is no place for a man 
to make disposition of large properties, 
—transactions involving the most careful 
consideration and the fullest mental 
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strength. The law looks askance at such 
transactions, and hedges them around 
with many formalities and technicalities, 
and very rightly, too. 1 am not surprised 
that you blundered, Mr. Myrtleby.” 

Mr. Myrtleby wiped his lips with a 
wad of handkerchief that shook in his 
grasp. 

“The truth is,” went on the attorney 
after a little pause, “there is usually no 
necessity for these: deathbed deeds and 
wills. The laws of inheritance are the 
accumulated wisdom of centuries, and 
they in most cases distribute a man’s es- 
tate equitably, ofttimes more justly than 
the man himself, blinded at the last by 
prejudice, or else overinfluenced by 
someone, can divide it.” 

“But we thought to avoid the expenses 
of probate,” mumbled the banker. 


“Of course,” assented the attorney 
pleasantly. Then, for Mrs. Archer’s 
benefit, he continued: “These probate 
matters are all open and above-board, 
under direct surveillance of the court. 
There is no chance for anyone, the heirs, 
the creditors, anyone, to be cheated, or 
overcharged. That is the object of pro- 
bating estates,—to settle them lawfully 
and justly at the least possible consistent 
expense.” 

“We only wanted to avoid the fuss and 
expense of probate,” repeated the banker 
uneasily. 

“IT have not said that I imputed any 
wrong motives to you, Mr. Myrtleby. We 
will presume that you have been simply 
overzealous to save Mrs. Archer the’ex- 
penses of probate. We will presume, Mr. 
Myrtleby, that you are not a bad man 
found out, but unfortunately, a good man 
gone a little wrong. As an attorney, it 
frequently becomes my duty on my oath, 
and as an officer of the court, when I 
see a man stepping over the line of strict 
honesty; when I ‘see a man involved in 
an off-color, shady transaction, to take 
him figuratively by the nape of the neck 
and yank him back out of the criminal 
class. If we country lawyers get a star 
in our crowns for every client we warn 
and keep out of the criminal class, we'll 
be wearing more sunbursts up yonder 
than even the preachers. It is my duty, 
Mr. Myrtleby, to help you back down out 
of this transaction with just as little mud 
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on your skirts as possible. You are too 
conspicuous a figure of respectability in 
this community to be identified with this 
off-color affair. When this comes out in 
court, it will not shed any luster on you, 
Mr. Myrtleby. Aside from that, I hate 
to see a popular idol bowled over. It in- 
jures the community’s faith and confi- 
dence in goodness, infinitely more than it 
hurts the particular idol that gets 
smashed.” 

“T can’t see what I’ve done,” whined 
the banker. “Mr. Archer wanted a deed 
drawn.” 

“After you suggested it to him,” sup- 
plemented the lawyer, and the banker 
dared not deny it. “By the way, Mr. 
Myrtleby, you are perhaps a creditor of 
Mr. Archer’s.” 

“Well—yes.” Myrtleby 
“What can you make of that?” 

“Nothing, only what it is—the motive 
for all your interference. You are a 
creditor—to what extent, please?” 

“Five thousand dollars.” 

“T’ve promised to pay it,” quickly 
stuck in Mrs. Archer all abristle.” “I’ve 
signed a paper giving him all my share 
of the life insurance. I want to pay Mr. 
Myrtleby.” 

“T see, I see,” soothed the lawyer. 
“Out of gratitude for what he has done 
for you in securing the deed, you have 
made him an assignment of your insur- 
ance money to protect his claim against 
the estate. I see, I see. That is your 
loss, Mrs. Archer. If you had not given 
him this assignment of your private 
funds, he would have had to take his 
chances with the other creditors. You 
may have lost your money, madam. If I 
let you go on in this way, you'll come up 
in less than five years just where most 
widows come up,—without a dollar. 

“This estate has been beautifully balled 
up. You, madam, have lost the use for 
a time of $5,000 of cash. Miss Archer 
has been disinherited, all thanks to Mr. 
Myrtleby’s efforts. You might have 
the assignment set aside if you could 
show fraud. Miss Archer can have the 
deed set aside on the grounds I have 
. already mentioned. Oh, what a kettle 
of fish! Talk about saving expenses, 
why, here’s a muddle sufficient to keep 
the lawyers of this county busy for 
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awhile. Oh, what a sweet-scented scan- 
dal this will make!” 

“I never meant anything wrong,” pro- 
tested the banker, whining and subdued. 
“T had to protect the bank. I was afraid 
the bank would lose that five thousand. 
I tried to protect the bank. I didn’t 
dream about all these legal complications. 
I didn’t suppose there would be any fuss 
made about it.” 

“Of course not,” assented the lawyer 
bitingly. “If all men were all wise there 
would be fewer of them monkeying with 
that buzz saw, the law! But the point 
is, now we understand the situation, what 
are we going to do about it?” 

“I want the bank protected,” begged 
Mr. Myrtleby. 

“And I want Mrs. Archer, and par- 
ticularly Miss Archer, protected.” 

“What do you want me to do?” asked 
Mr. Myrtleby, but most ungraciously. 

“You hand Mrs. Archer back that as- 
signment and we'll destroy it. You put 
in your claim like any other creditor 
against the estate, and if it is just, the 
court will order it paid from the estate. 
You will have to wait for it, but only a 
few months. And you, Mrs. Archer, you 
quit trying to do business for this estate 
until the court instructs you what you 
should pay, and when and how. 

“Now, as for this deed,—I advise that 
Mrs. Archer ask the court to set it aside 
and have the whole estate, land and all, 
properly administered upon and divided 
according to the laws of inheritance. 
That will protect Miss Archer’s interests. 
If Mrs. Archer voluntarily waives her 
rights under the deed, and asks to have 
it set aside so that her step-daughter may 
also inherit, don’t you see what a fine 
and generous thing it will appear? Then 
all this dirty mess need not be dragged 
into court. Mr. Myrtleby’s very excel- 
lent reputation will not be smirched, and 
Mrs. Archer will have won Bentonville’s 
esteem for doing a very generous and 
just act. Neither you, Mr. Myrtleby, 
nor you, Mrs. Archer, can afford to fight 
to maintain this deed,—it is too unjust, 
too tainted with wrong, too risky, to cer- 
tain of defeat! 

“Now, hear my ultimatum : you two do 
the right thing! You take my advice 
or get out of this office!’ 
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The two conspirators sprang to their 
feet, frightened, uncertain. Franklin 
Beaser, attorney, leaned dramatically 
across his littered table and defied them. 
To them, this country lawyer typified the 
law,—just, inexorable, unescapable! 

“Get out!” he thundered as they hesi- 
tated. “Get out!” 

The banker took one step toward the 
door, then paused. Unsteadily he opened 
his coat and fumbled in an inner pocket. 
With shaking fingers he drew out a fold- 
ed paper and flung it on the table. 

Mr. Beaser opened it, glanced at its 
contents, and then carefully tore it into 
fragments. 

“You may not deserve it,” he said 
quietly to Mrs. Archer, “but you have 
your insurance money once more. Now, 
take care of it! And with or without 
your permission, Madam, I'll ask the 
court to set aside that deed.” 

Mrs. Archer looked helplessly at Mr. 
Myrtleby. 

“Yes,” mumbled that gentleman, “it 
can’t be helped.” 

“It can’t be helped,” repeated Mr. 
Beaser solemnly after him. “The law is 
not easily evaded. The ends of justice 
cannot easily be defeated. Miss Archer 
is justly entitled to her part of her 
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father’s estate, and, so help me God, she 
shall have it!’ 

In the tense hush that followed this 
burst of eloquence, the girl leaned her 
head on her hands and began to cry 
softly. 

“Oh, Mr. Beaser—I—I—thank you— 
papa would—thank you!” 

“There! There,” said the country law- 
yer with brusque gentleness, “I’ve 
daughters of my own. Some country 
lawyer will have to look out for them 
when I’m gone. We country lawyers, 
like country doctors, may be a puttering 
set, but we have large responsibilities— 
and opportunities—for settling things, as 
it were, out of court. And you, Mr. 
Myrtleby, and you, Mrs. Archer, when 
you come to reflect over this matter, will 
thank me in your hearts for extricating 
you both from an unpleasant and—and 
unrighteous complication.” 

“Yes—um,” murmured Mr. Myrtleby 
faintly, “I can—see—the—the—compli- 
cation. Yes—um—yes.” 

Mrs. Archer’s loose lips twitched, but 
for a woman who had just had 500 fer- 
tile acres sloughed off her supposititious 
possessions, she looked almost relieved. 
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Women in Business Life 


The following statistics from the Department of Labor show how women 
are represented in the business life of the United States: 


Stenographers, 238,077. 


Teachers and professors, 327,635. 
Physicians and surgeons, 7,300. 


Clergy, 7,395. 


Architects, designers, and draughtsmen, 1,037. 


Lawyers, 1,010. 


Agricultural pursuits, 770,055. 


Various professions, 429,497. 
Various trades, 481,159. 
—Women Lawyers’ Journal. 
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Treasurer, 


Destruction or Taking of Prop- 
erty in Conquered States 


The Hague laws of war on land, 
drawn up in 1899 and 1907, and adopted 
by all nations, were designed to check the 
rapacity of conquerors and to save van- 
quished states from organized spoliation. 
Pillage is formally forbidden. This is a 
prohibition against the looting of cap- 
tured towns,—against acquiring booty at 
the expense of private property, but does 
not, of course, forbid the seizure of 
horses, arms, or military supplies taken 
on the field of battle. 

The laws further permit a military oc- 
cupant to levy, in addition to the ordi- 
nary taxes, money contributions for the 


needs of the Army or of the administra- 
tion of the occupied territory. Contribu- 
tions are to be required only on a written 
order, and on the responsibility of a com- 
mander in chief. Their collection is to 
be regulated by the rules in force for the 
assessment of taxes, and in every case a 
receipt is to be given to the individual 
payer. But this voucher, while evidence 
that money, goods, or services have been 
exacted, implies in itself no promise to 
pay on the part of the occupant. He 
may, however, incur a greater liability 
by the form which he chooses to give to 
his receipts. 

It has been sought to justify the levy 
of money contributions as a means of 
equitably distributing military burdens, 
by placing them upon the inhabitants gen- 
erally, instead of upon a few individuals, 
and as making it possible to take money 
in one place in order to pay for requisi- 
tions in another place. 

The infliction of a general penalty, pe- 
cuniary or otherwise, on the population 
on account of individual acts for which 
it cannot be considered as collectively re- 
sponsible, is forbidden by The Hague 
regulations. This provision is designed 
to restrict collective punishment by the 
imposition of fines to offenses for which 
the community, as distinguished from 
individuals, is responsible. It is said, 
however, that the act punished need not 
be a violation of the laws and customs 
of war, but may consist of a breach of 
the occupant’s martial-law regulations. 
Damages done to railways, telegraphs, 
roads, and bridges in the vicinity are cit- 
ed as circumstances warranting the in- 
fliction of reprisals. 

Neither requisitions in kind nor serv- 
ices can be demanded from communities 
or inhabitants, except for the needs of 
the Army of occupation. They must be 
in proportion to the resources of the 
country, and of such a nature as not to 
imply, for the population, any obligation 
to take part in the military operations 
against their country. Supplies in kind 
must, as far as possible, be paid for in 
cash; if not, their receipt shall be ac- 
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knowledged, and the payment of the 
sums due shall be made as soon as possi- 
ble. This last requirement seems to fall 
short of imposing any absolute obliga- 
tion on the invading government, al- 
though one writer, Mr. J. M. Spaight, 
regards it as a “blow at the right of 
requisitioning,—the extreme right recog- 
nized by jurists,—which may change its 
whole nature, and complete a process 
which has already begun, of replacing 
requisitioning by the system of amicable 
purchase, or at least by a right of pre- 
emption.” 

An army of occupation can only take 
possession of cash, funds, and realizable 
securities which are strictly the property 
of the state, depots of arms, means of 
transport, stores, and supplies, and, gen- 
erally, all movable property of the state 
which is of a nature to be used for mili- 
tary operations. 

All appliances, whether on land, at sea, 
or in the air, adapted for the transmis- 
sion of news or for the transport of per- 
sons or things (aside from cases gov- 
erned by maritime law), depots of arms, 
and, generally, all kinds of war material, 


may be seized, even though they belong 
to private persons, but they must be re- 
stored and compensation arranged for at 
the peace. 

Submarine cables connecting an occu- 
pied territory with a neutral territory 
shall not be seized or destroyed except in 


case of absolute necessity. They must 
likewise be restored and compensation 
arranged for at the peace. “There is 
general agreement,” observes Mr. A. P. 
Higgins, “that cables connecting neutral 
territory are inviolable, that cables con- 
necting enemy territory may be cut any- 
where except in neutral waters, and that, 
in case of necessity, cables connecting an 
occupied territory may be cut within such 
territory.” 

It is further laid down that the occu- 
pying state shall regard itself only as 
administrator and usufructuary of the 
public buildings, immovable property, 
forests, and agricultural undertakings be- 
longing to the hostile state and situated in 
the occupied territory. It must protect 
the capital of these properties, and ad- 
minister them according to the rules of 
usufruct. 
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The property of communities, that of 
institutions devoted to religious worship, 
charity, and education, the arts and sci- 
ences, even when belonging to the state, 
shall be treated as private property. 

All seizure, destruction, or intentional 
injury of such institutions, of historical 
monuments, or of works of art and sci- 
ence, is forbidden by The Hague regula- 
tions, which declare that they should be 
prosecuted. 

Unfortunately no tribunal save public 
opinion exists at present to check viola- 
tions of the law of war between bellig- 
erents. It is left to force to recover 
what force has taken. 

The tremor of distant battle rever- 
berates against the walls of the Peace 
Palace at The Hague, where it was fond- 
ly hoped that the guns of Christendom 
had been silenced forever. This antithe- 
sis between the world’s practice and 
ideals constitutes the irony of current 
history. 


Professional Ethics 


HE Committee on Professional Eth- 

ics, of the New York County Law- 
yers Association, has answered recently 
several questions as follows: 


QUESTION. 


Recently, as a notary public, I admin- 
istered an oath to a party in a matter 
pending in the United States Land Of- 
fice. Now that party has been indicted 
for perjury, alleging that the matters 
sworn to were false. The party admits 
the oath, but intends to plead the truth 
of the statements, and can easily do so. 
Of course I will be a material witness for 
the government, although there will be 
no dispute over my testimony. He will 
admit the oath. This party desires that 
I represent him in his defense on the per- 
jury charge. Can I ethically do so? 


ANSWER. 


As a general principle, a lawyer should 
not act as trial counsel in a criminal cause 
in which he knows or has reason to be- 
lieve that he is to be a material witness 
for the prosecution. The question im- 
ports that in the given case the testimony 
of the inquirer is not in dispute, is against 
his client, and would be only formal. If 











the nature of his testimony could be as- 
suredly so limited, the committee would 
not disapprove the retainer. Except in a 
case where such limitation may be con- 
fidently predicated, the retainer should, 
in the opinion of the committee, be re- 
fused. 


QUESTION. 

A company about to publish a period- 
ical to be devoted to the interests of those 
engaged in a certain occupation desires to 
retain me for the purpose of giving free 
legal advice to its readers, the advice, 
however, to be limited solely to such 
questions as would arise by reason of the 
readers’ occupations. This free legal ad- 
vice is not to include questions which may 
arise by reason of personal business of 
any of its readers, but is to be strictly 
limited as above stated. 

The questions are (1) Would this 
company, by advertising and offering free 
legal advice to its readers, be practising 
law? (2) Would I be committing any 
breach of the ethics of the profession by 


permitting myself to be retained for the 
aforesaid purpose ? 


ANSWER. 

This committee cannot assume to ad- 
vise lawyers as to the legality of acts 
done or contemplated by. their clients. 
As to the lawyer’s conduct, the question 
submitted in our opinion necessarily in- 
volves a construction of the penal statute 
(§ 280, penal law), which has yet in this 
connection to be judicially construed. 
For this reason, the committee withholds 
any expression of its judgment. 


QUESTION. 


Is it a breach of professional ethics for 
a lawyer—who knowingly permits it—to 
allow his client, whom he represents, to 
act as a “dummy” in a transaction, 1. @., 
the making of a loan on bond and mort- 
gage; in other words, when the applica- 
tion for the loan is made, the property to 
be mortgaged stands in the name of A & 
B, and, when the loan is closed, the mort- 
gage is given to C—to whom, in the 
meantime, the property was transferred— 
and two days after the recording of the 
mortgage the property is retransferred 
by Cto A & B (the former owners), who 
thereby escape liability, although the loan 
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was in fact made to A & B, and presum- 
ably C was financially irresponsible ? 


ANSWER. 

In the opinion of the committee: As 
the question does not import that there is 
any deception or misrepresentation or 
any imposition upon anyone, or that the 
contract is in any way unlawful, and 
parties are at liberty to make lawful con- 
tracts upon such terms and with such 
persons and upon such security as may 
be agreed, the committee is of the opin- 
ion that the question disclosed no breach 
of any lawyer’s duty; the lawyer should, 
however, explain to his client, “the dum- 
my,” the liability which he incurs. 

QUESTION. 

Is it proper professional conduct for 
a lawyer to repudiate an oral stipula- 
tion, by which he agreed, in return for 
a favor which has been granted and can- 
not be revoked, to admit on the trial of 
an action a certain fact in issue, which 
might, at the time, have been proved by 
the issuing of a commission, but has since 
become difficult or impossible to prove? 
He contends that the promise was made 
without his client’s express authority ; 
that his client, learning of the promise 
during final preparation for trial, insisted 
upon its withdrawal; and that he must 
give his client the benefit of the court rule 
which makes oral stipulations unen- 
forceable, just as it would be his duty to 
plead the statute of frauds in a case to 
which it applies. 

ANSWER. 

In the opinion of the committee: The 
repudiation of an oral stipulation is to 
be condemned. The committee regards 
such conduct as improper. It directs at- 
tention also to the following decisions 
holding the client to be estopped under 
such circumstances : 

Mutual L. Ins. Co. v. O’Donnell, 146 
N. Y. 275, 280, 48 Am. St. Rep. 796, 40 
N. E. 787; People v. Stephens, 52 N. Y. 
306, 310, 311. 

QUESTION. 


Do you deem it improper professional 
conduct for a lawyer to advertise for bus- 
iness in the following form? You will 


note that he does not mention his profes- 
sion. 
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“Avoid Litigation. 


“T act as adviser, arbitrator, ad- 
judicator, and special confidential 
agent to diplomatically adjust all dif- 
ficulties and disputes for individuals, 
corporations, or heirs. Bond given 
when matters of trust are placed 
with me. Bank references........ 
job sien see Appointment by ‘phone: 

ANSWER. 

In the opinion of the committee, the 
advertisement referred to is improper, 
notwithstanding its opening words, 
“Avoid litigation.” 

QUESTION. 

A gave Mrs. C an option on a piece 
of property. She threatened suit for the 
return of the option money. A called on 
his attorney, stated the facts to him, ask- 
ing him to defend him in the suit should 
one be brought. The lawyer agreed to 
do this. No payment was made for re- 
tainer, and none asked as A was abso- 
lutely responsible financially, and had 
had business relations with this attorney 
before under similar circumstances. 

Subsequent to this, Mrs. C saw the 
junior partner of this law firm who com- 
menced suit against A. A called on the 
junior partner and protested against his 
taking the case against him. The junior 
partner pleaded justification by saying 
that when he commenced suit he was 
ignorant of any arrangement between A 
and his partner, and further that there 
was no payment for retainer. 

First: Was the junior partner justi- 
fied in taking the case against A ? 

Second: Could he withdraw from the 
suit, and in case the suit went on, could 
the senior partner defend A, as per orig- 
inal agreement between himself and A? 

ANSWER. 

In the opinion of the committee, that 
if in ignorance of A’s relationship with 
the senior member, the junior member 
took Mrs. C’s case, there was nothing in 
his conduct justifying criticism ; but upon 
discovery of the fact, each party was dis- 
qualified from acting for either of the 
parties in the controversy. 


QUESTION. 
Does the committee regard the follow- 
ing as proper professional conduct : 
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One of a firm of lawyers formerly oc- 
cupied judicial position, and while a 
judge he delivered an opinion. After his 
resumption of active practice the opin- 
ion is cited by opposing counsel as con- 
trolling and in conflict with a contention 
made by the former judge’s firm. In its 
brief this firm inserts the following : 


“It was a member of our firm who 
wrote the opinion cited against us. 
When this matter was_ recently 
brought to his attention he gave it 
as his view that the practice which 
we urge is proper, and the motion 
which we make is made with his 
express sanction.” 


ANSWER. 


In the opinion of the committee the 
reference in the brief to the present 
“view” or opinion is improper. It is out- 
side the scope of allowable argument. 


QUESTION. 


A is a member of the bar, assuming to 
represent a legatee under a will. He of- 
fers the will for probate at the request 
and procurement of the only child of the 
decedent, who has already to his knowl- 
edge announced her determination to 
contest and defeat the probate. It ap- 
pears by frank admission of A upon the 
first hearing that he will not take any ac- 
tive step in support of the probate, and 
the duty devolves upon the persons named 
as executors. Upon the hearing before 
the surrogate on the contested issues, A 
co-operates with the attorney for the con- 
testant, advises with him, and assists in 
the contest of the will propounded by him 
for his client. 

Does not this constitute unprofessional 
conduct ? 


ANSWER. 


In the opinion of the committee, that 
upon the facts as stated, A appears to 
have assumed inconsistent positions in 
offering the will for probate and then in 
co-operating in contesting its probate. 
In the absence of any further facts which 
might explain and possibly justify the 
apparent inconsistency, the committee 
would consider that the duty of A to his 
client, the legatee, should preclude him 
from acting as stated in the question. 
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The Atherton and Haddock Cases. 


Editor Cas—E AND COMMENT: 

I notice the letter of Henry A. Jeffries, 
in the current issue of CaAs—E AND COMMENT, 
asking for expressions of opinion in regard 
to decisions of the Supreme Court of the 
United States in Atherton v. Atherton, 181 
U. S. 155, 45 L. ed. 794, 21 Sup. Ct. Rep. 544, 
and Haddock v. Haddock, 201 U. S. 562, 50 
L. ed. 867, 26 Sup. Ct. Rep. 525. 

Having had occasion of late to carefully 
review the question involved in these two 
decisions, I venture the following: 

it seems to me that an explanation of the 
different conclusions reached by the court 
in these cases is found in the different state 
of facts existing. 

In the Atherton case it appears that the 
parties were married in the state of New 
York, in October, 1888, the wife being a 
resident of that state, and the husband a 
resident of Kentucky; that immediately aft- 
er the marriage the parties went to Ken- 
tucky, and lived together twelve years, when 
the wife went back to New York. 

The husband then procured a divorce in 
Kentucky, and the court held that it was en- 
titled to full faith and credit by the courts 
of New York state. 

After citing a number of decisions from 
different states the court says: “The au- 
thorities cited above show the wide diver- 
sity of opinion existing upon this important 
subject, and admonish us to confine our de- 
cision to the eract case before us. 

“This case does not involve the validity 
of a divorce granted, on constructive serv- 
ice, by the court of a state in which only 
one of the parties ever had a domicil; nor 
the question as to what extent the good faith 
of the domicil may be afterward inquired 
into. In this case, the divorce in Kentucky 
was by the court of the state which had 
always been the undoubted domicil of the 
husband, and which was the only matri- 
monial domicil of the husband and wife. 


The single question to be decided is the 
validity of that divorce, granted after such 
notice as was required by the statutes of 
Kentucky.” 

In the Haddock case the facts are quite 
different. In this case the parties were mar- 
ried in the state of New York, in 1868, 
where both resided, and where the wife con- 
tinued to reside; immediately following the 
marriage the husband abandoned the wife 
and went to Connecticut, where in 1881 he 
obtained a divorce. It was held that the 
refusal of the New York court to admit the 
judgment roll of the Connecticut court in 
evidence was not a violation of the full faith 
and credit clause of the Constitution. 

In the Atherton case the divorce was 
granted in the state that had always been 
the domicil of the husband, and that was the 
only matrimonial domicil of the husband 
and wife. In the Haddock case the divorce 
was granted in a state that never had been 
the matrimonial domicil of both parties, and 
that was not the domicil of the husband till 
after the marriage. 

If the court had decided differently in the 
Haddock case, would it not have recognized 
the right of a party to leave the state of his 
domicil, procure a divorce in another state, 
and have the decree given effect in the 
former state, regardless of what the state 
law and policy might be? That is what I 
interpret the following language from the 
decision to mean: “If the full faith and 
credit clause were now to be held applica- 
ble to the enforcement in the states gener- 
ally of decrees of divorce of the character 
of the one here involved, it would follow 
that the law of nearly all the states would 
be overthrown.” 

While the decision recognizes that such 
ex parte divorces may be recognized as a 
matter of state comity, it decides that they 
are not to be protected and bolstered up 
by the full faith and credit clause of the 
Constitution. H. A. Ropes. 

Mitchell, S. D. 
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Comments on August C. & C. 


Editor Cas—E AND COMMENT: 

In reading your August number, I note 
the article on “Law and Lawyers in Shakes- 
peare,” and that no reference is made to 
the splendid and complete work on that 
subject, with the same title, by the great 
lawyer, poet, statesman, Honorable Cushman 
K. Davis. 

Senator Davis, then from the St. Paul bar, 
afterwards of the International bar, gave a 
great deal of his life’s work to the study 
of Shakespeare from a lawyer’s view point. 
He gave many readings of Shakespearian 
plays. His lecture on Hamlet was a poem 
of itself. 

I think that the bar should be reminded 
of that classic work. 

In your editorial, page 236, August num- 


Editor Case AnD CoMMENT: 

The experience of Mr. S. F. Davis with 
“Lost Estates,” published in the July issue of 
CaAsE AND CoMMENT, reminded me forcibly of 
one of my own experiences,—it’s so different. 
When I began the practice of law I was 
blessed with an extensive acquaintance, and it 
seemed as if every person I knew had an es- 
tate “coming” to them, and had only been 
waiting for my advent into the field of law 
to lay claim to the inheritance. In a short 
time [ had several big cases (in my mind), 
and had visions of the incalculable wealth 
that was to be mine, for all of the “estates” 
were of good size, and none of the “heirs” 
had hesitated to allow me from one third to 
one half of the estate to be recovered, for 
my services. Most of them executed quit- 
claim deeds, and had they possessed any value 
I would have been one of the largest land- 
owners in these parts. I felt like one anyhow, 
and I felt supremely sorry for the poor prac- 
titioners who had no friends to speak of, and 
who had to struggle for a practice. In almost 
every instance the lands were easily located, 
and the claims seemed to have a tangible basis. 
I went enthusiastically to work, making up 
abstracts and hunting for evidence, and for 
more than a year devoted all of my time and 
all the money I could procure to the investiga- 
tion of the various claims. More claims were 
offered me, but the special Providence that 
to some extent looks after fools inspired me 
to explain to the anxious would-be litigants 
that I had all I could look after at the time, 
that it would be best to await the outcome of 
some of the other cases, and that, in due time, 
I would take up their matters for them. Most 
of them were willing to wait, but some were 
impatient, and consulted and employed other 
young lawyers as unsophisticated as myself. 
3ut my reputation in this line had grown by 
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ber, on the “One-Judge System,” you do 
not note that the system about to be adopt- 
ed in Louisiana has been in force for many 
years in Washington. 

It has not proven an absolute success, 
and Judge Ellis, of our supreme court, at 
the meeting of our State Bar Association, 
on August 6th, read an article suggesting 
the faults of this plan. It results in deci- 
sions of one “department” or “section” 
which squint in a different direction from 
those of the other; otherwise one depart- 
ment must submit its views to the other de- 
partment, and little time is saved. Instead 
of a “one-judge” decision, you may get half 
a court’s decision. Our bar association rec- 
ommended an intermediate appellate court 
and a reduction in supreme court work, so 
as to allow time for each case to be reviewed 
by each judge sitting. 


Seattle, Wash. RICHARD SAXE JONES. 


leaps and bounds, and those who did not 
procure my services felt that they lacked some- 
thing, and frequently induced their own law- 
yers to consult with me. It seems strange 
now that nobody offered me employment in 
any other kind of litigation, but I thought 
nothing of it at the time. Neither did I un- 
derstand the changed attitude of older lawyers 
who had at first treated me with condescen- 
sion, but now hailed me as a good fellow, and 
seemed to regard me as an equal. When some 
of them recommended me as a most excellent 
“hand” to recover estates I attributed it to 
due recognition of my ability in that line, but 
I now know that I was one of the best busi- 
ness-producers in the country,—the goose that 
was laying golden eggs,—and that the retain- 
ers paid to the attorneys for the defense were 
large, and paid promptly. To make a long 
story considerably shorter, it is only necessary 
to add that there was no real merit in any of 
the cases. The statutes of limitations, old 
unrecorded deeds, etc., played havoc with my 
prospects. I failed to recover a single acre of 
land or obtain a dollar for myself or clients, 
and at the end of a couple of years was filled 
with disgust and disappointment. Retrospec- 
tively, the experience was worth the price, 
however. 

While I was feeling the “sorest” over my 
experiences a disreputable appearing old fel- 
low wandered into my office one drowsy after- 
noon, and said that I had been recommended 
to him as a splendid lawyer for his purpose, 
and proceeded to explain that he had been par- 
tially reared by two old maiden aunts in a 
northern state who had considerable property, 
that he had run away from home as a boy, 


and wandered all over the country, having no 
communication with his people at home. In 
his youth he understood that the old ladies 
Recently he 
If I would 


had willed him their property. 
had heard that they were dead. 























take the matter up for him he would give me 
half of all that was coming to him. It would 
have been the matter of a minute to execute a 
contract with the old man, but in the condi- 
tion of mind I was at the time I had no faith 
in anything relating to “estates,” and so gave 
the old fellow an evasive answer, pleading 
lack of time. Subsequently he appeared again 
and renewed his offer, but as he also asked 
for the loan of a dollar I sized him up as an 
arrant fraud, and dismissed him arbitrarly, 
both from my office and from my mind. I 
noticed him on the streets at intervals for a 
few days, and then missed him altogether. 

A year or so later I passed an old gentle- 
man on the street who had a familiar ap- 
pearance, and who gave me a quizzical look. 
He was well dressed and seemed to be pros- 
perous. As I came back up the street he 
hailed me and remarked: “Mr. Edwards, I 
don’t believe you remember me.” I gave the 
conventional reply that his face was familiar, 
but that I couidn’t place him, at which he 





Editor CASE AND COMMENT: 

The practice of the law is very much differ- 
ent to-day from the practice of law in earlier 
times. To-day lawyers in America are prac- 
tising by the case system, after the same fash- 
ion that our law schools are teaching law. 
The lawyers, like law schools, have gone wild 
over the case system; they are attempting to 
practise by the case system, while our more 
conservative English brothers base their prac- 
tice on legal principles and analysis. 

To illustrate: In the English courts an ac- 
tion is brought on a contract testing its va- 
lidity; the English lawyer bases his case on 
the principle of law applicable to the validity 
of contracts, he tells his client that to have a 
valid contract there must be the following ele- 
ments : 

(1) There must be a meeting of the minds 
by offer and acceptance; (2) competent par- 
ties; (3) legal subject-matter; (4) consider- 
ation. Then he tells his client what each one 
of these elements mean to him, and wherein 
they apply to his case. The lawyer and his 
client then decide that their case can be won, 
and go to trial. From the trial court an ap- 
peal is taken, and the appellate court has to 
determine the interpretation and validity of 
the contract. How is it done? Why, by ap- 
plying the general principles of law applicable 
to such cases, and, if it does not come within 
some exception, they proceed to define what 
consideration, etc., is. 

Now take the same case in the United 
States. The first thing the average lawyer 
does is to begin searching the digest to see if 
he can find a state decision that fits his facts; 
failing to find a decision of his own state, re- 
sorts to the decisions of other states, looking 
for a case, as the lawyers say, “that is on all 
fours.” 

Especially is this so with the younger mem- 
bers of the profession; they seem to neglect 
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laughed, and said that his face was about the 
only thing he had with him when I saw him 
last. I then realized his identity, and began to 
suspect the truth, with a sickening sensation 
at the pit of the stomach. He told me that 
he had gone back to his old home, found that 
both of his aunts were dead, and had left a 
will in his favor, and that the estate inven- 
toried about forty thousand dollars. He had 
had no trouble, or been at no expense to 
speak of in obtaining it, and was now on his 
way to a neighboring town to visit and help 
a distant relative who had befriended him. 
Yes, I investigated his story; wrote a letter 
that could just as easily have been written 
when I first saw him, and his story was veri- 
fied in every particular. 

I still frequently wish for a kicking ma- 
chine, and have sometimes contemplated the 
sturdy, powerful strokes of a pile driver. 

In this instance the experience was not 
worth the price. Casper M. Epwarps. 
Malden, Mo. 





legal principles; forget their application; in 
fact, they never seem to enter their minds. 
All they think about is getting a case with 
the same statement of facts as that of their 
clients, and if a case is found that is similar 
to that of their clients they take it as being 
the law, regardless of whether it is based on 
sound legal principles or not. 

A story is told of a justice of the peace in 
a small rural town, trying a case against a 
railroad company for killing a hog that be- 
longed to a farmer. The lawyer for the farm- 
er and the lawyer for the railroad company 
had made their opening statements; the evi- 
dence was all in; and the evidence showed that 
the hog had been killed 2 miles south of town 
by the negligence of the company. In asking 
the justice to give certain preliminary instruc- 
tions, the lawyer for the farmer read a case 
decided by the supreme court of the same 
state, to the effect that a hog had been killed 
by the railroad company 2 miles north of town 
under similar circumstances, and the company 
was held liable. Then the lawyer for the com- 
pany argued that the case did not apply, be- 
cause, in that case, the hog was killed 2 miles 
north of town, while in the case at bar the 
hog was killed 2 miles south of town. Then 
the lawyer for the farmer read a case where 
a horse had been killed under the same kind 
of circumstances, 3 miles south of town, and 
the lawyer then argued that it was not the 
same kind of a case, as in that case it was a 
horse while the one on trial was a hog. The 
justice refused the instruction asked for by 
the attorney for the farmer, on the ground 
that the cases he read were not like the one at 
bar. 

Of course that is an absurd case, and our 
supreme courts have never gone that far, 
though some decisions “air” of just about that 
much knowledge of legal principles. 

Take practically forty-eight (48) states turn- 


402 


ing out on an average of thirty (30) volumes 
of reports a month, together with our Fed- 
eral reports. Is it any wonder that by prac- 
tising law by the case system we have so 
many conflicting decisions and reversals of 
our own courts? 

The supreme court of Oregon decides a case 
on a certain state of facts, later the same kind 
of a case arises in Indiana, where conditions 
are different and the business is not the same, 
but the Indiana court tries to follow the law as 
stated by the Oregon court; later finding out 
the difference in conditions, the Indiana court 
is compelled to take a backward step and re- 
verses its former decision. The question is, 
Why? simply because it tried to make the law 
to fit the facts, instead of making the facts fit 
the law. (The illustration is not an actual 
one, but I use the states named to illustrate 
the remoteness in conditions.) 

Now these differences can be avoided by 
careful analysis of legal principles and rules, 
and the sooner our courts go back to that 
method of rendering decisions the sooner will 
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the law cease to be such a jungled mass of 
cases. 

Another case where conflicts occur is when 
a court, having a case before it, the history of 
which they know, and believing one of the 
parties is entitled to some relief (not legally), 
they at once begin to theorize in order to 
give relief to the parties they think are entitled 
to it, and by rendering such a decision conse- 
quently make poor law. 

These cases come within the quotation of 
Lord Coke when he said, “Hard cases make 
poor law.” 

Lest I be misunderstood; I do not mean to 
say we will ever do away with case law, nor 
do we want to; for, as Chief Justice Marshall 
once said, “Next to his God, he worshiped a 
precedent.” We must have case law to guide 
us in establishing precedents, but if precedents 
are to mean anything to the lawyers and the 
courts, they must be kept within a reasonable 
interpretation and construction of legal prin- 


ciples. 
: ‘ H. S. Roserts. 
Kansas City, Kan. 


Discontent With Jury System 


Editor CASE AND COMMENT: 

There has been of late more or less deroga- 
tory discussion of the jury system. We hear 
discontent expressed at the office, on the street, 
and in the courthouse. When one charged 
with murder or lesser felony is acquitted; when 
the determination of some civil suit in the 
adjudication of which the public generally is 
interested does not meet with public favor, the 
supposed miscarriage of justice is attributed 
to the jury system. There is a hue and cry 
raised for its alteration or change, and here 
and there even for its abolition; it is said 
that it is a musty institution of the Middle Ages 
that has long served its purpose, and has sur- 
vived only because of the awe its associations 
and antiquity inspire in the people. But an 
acceptable substitute has not been offered. 

We should not lightly condemn an insti- 
tution that our fathers considered so highly 
as to embed in that stronghold of our freedom, 
the Constitution, and that our English forbears 
stubbornly and jealously guarded with their 
lives and blood through centuries, in which 
~~ tranquillity was disturbed and threatened 

avaricious over-lords and tyrannical Kings. 
We should remember that the right of the trial 
by jury was and is the chief bulwark of the 
liberty of the English-speaking people. 

The history of the trial by jury is an inter- 
esting one. Its origin is by some authorities 
attributed to Alfred the Great, by others to 
the custom brought over by William the Nor- 
man, while some go so far as to say its founda- 
tion was laid by the Saxons themselves. While 
this last theory is not highly accredited, it is 
now generally conceded by authorities that 
all the northern nations in their primitive 
state had an institution which in some ways 
resembled our early trial by jury. In most 


of them, however, the integrity of the insti- 
tution was not long preserved; only the de- 
termined and liberty-loving Englishman was 
able to protect it from the trampling feet of 
monarchism, and continued its existence. 
However it is agreed that as early as the 
eleventh or twelfth century, the archetype of 
our jury system was in operation in England; 
and as we follow it down through the years, 
we see that the people regarded it with such 
esteem that in the clash with King John it 
was embodied in the Magna Charta ; that 
later, when they demanded a written guar- 
anty of their rights. from royal usurpation, 
the right of trial by jury was prominently set 
forth in the Bill of Rights; and so through all 
the centuries, the people are found contend- 
ing this right with the Crown and with the 
Crown’s puppets and judges, and in the end 
always victorious. We see it gradually mod- 
ified, and the unfitting eliminated, until it takes 
a semblance of its present form. 

It had been adopted by, and has become an 
institution of, other countries; while in Eng- 
land it is still in use and as highly regarded 
as ever. Under the present system in England, 
the trial judge has more authority, and thus 
perhaps the function of the jury has, to a lim- 
ited degree, been curtailed; but the difference 
between our system and that of England is 
in essentials very little. 

It is said—and is lamentably true—that mur- 
derers are not freed and felons liberated in 
England as they are here; and that justice 
generally is not reached with the same des- 
patch in this country as in England. But is 
the jury system wholly at fault? No: The 
fault is largely with the people themselves. 
In this country there is a deplorable lack of 
patriotism,—not a lack, understand me, of en- 











thusiasm for our country’s flag nor want of 
love or pride of country, for there is no people 
on earth that is more patriotic in this sense 
of the word, than are we; but too much indif- 
ference to matters of public concern. We see 
evidence of this in all branches of our govern- 
ment and in all public activities. Too often 
we give little thought to the qualifications of 
a man whom we elect to office; there are few 
of us who know the names even of our rep- 
resentatives to the state legislature—indeed 
we do not seem to care; most of us merely 
laugh at the antics of the legislature, and seem 
to consider it a good joke. Perhaps it is a 
joke, but this joke is on us; for it is we that 
“pay the fiddler.” It is from our pockets that 
their per diem comes, and it is upon us that 
falls the brunt of their legislation. It is not 
only of the legislature that this is true, but 
of all those whom we elect to office. 

We give too little attention to their office 
after we have elected them. We are too busy 
and too selfishly attending to our private af- 
fairs. But still we complain of our useless, 
and sometimes foolish, laws, and of the way 
our public affairs generally are conducted, 
when the real blame is in ourselves. 

It is this general lack of interest and of a 
sense of individual responsibility which lies 
at the root of the trouble; for surely it is 
not that we are wanting in intelligence. As a 
race and as a nation we are—or at least as- 
sume to be—of a superior degree of intellect. 
Nor is it because we are unenlightened, for 
in a Way we are conscious of the existing con- 
dition. We do care, but not enough to take 
the time or trouble to analyze the cause; we 
leave it to those in whom we have placed the 
administration of government to work out the 
solution. But we must stop and remember 
that the government is by us. We should treat 
our sovereignty—our right of suffrage—not 
only as a privilege, but as a responsibility. 

This same indifference is noticeably prev- 
alent in our courts. There is a disposition on 
the part of the majority to shirk their duty as 
jurors, and when citizens are summoned for 
this duty they begin racking their brains for an 





Jury 


Editor CASE AND COMMENT: 

After seventeen years’ experience in the 
trial of various lawsuits before juries, I wish 
to give some observations on the work con- 
ducted before that magnificent body, and what 
I think about the matter in general. 

An old judge who had sat on the bench in 
Chicago for a number of years once said to 
me: “That trying a case before a jury was a 
good deal like tossing pennies.” Another judge 
in another city told me that that statement was 
hardly fair, because, said he, “You take a 


thousand cases, and out of that thousand a 
large majority of them will be decided by the 


wy, 


choice. 


correctly.” 
there you have it, and you can take your 
I believe the latter judge was more 
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excuse; they consider it an imposition to be 
called to serve, and usually they manage to, in 
some way, “worm out.” So most of those who 
are better qualified, the men of higher intelli- 
gence and education, withdraw themselves 
from the panel, leaving those who are conscien- 
tious of their duty (and they are few), those 
who had just as soon serve as not, and those 
who are glad and willing to serve for their 
per diem. 

This same indifference is too often carried 
into the jury box, where it manifests itself in 
the holding of their responsibility too lightly, 
and in a seeming failure to realize that, in a 
measure, the future conduct of the whole peo- 
ple is shaped by their verdict. 

It is not the fault of the system, but of the 
abuse of the system; the fault is not only in 
the jurors, but also in the men who should be 
jurors. 

The system has its faults, its weaknesses, 
its susceptibility of abuse, as has every insti- 
tution, every system born of human intelli- 
gence (perhaps one of the most appreciable 
weaknesses is its laxity of compelling service 
upon those who are qualified to serve); and 
of course it can be improved and should be im- 
proved, but we should move with caution and 
be reasonably sure of the effect the change 
will have. 

In conclusion, the words of Blackstone are 
quoted: “It is, therefore, upon the whole, a 
duty which every man owes to his country, 
his friends, his posterity, and himself, to main- 
tain to the utmost of his power, this valuable 
Constitution in all its rights, to restore it to 
its ancient dignity, and if at all impaired by 
the different value of property, or otherwise 
deviated from its first institution, to amend 
it, wherever it is defective; and, above all, to 
guard with the most jealous circumspection 
against the introduction of new and arbitrary 
methods of trial, which, under a variety of 
plausible pretense, may in time imperceptibly 
undermine this best preservation of English 
liberty.” 

Harry V. FIsHer. 
Houston, Tex. 


Trials 


nearly right. Occasionally, the juries are mis- 
led or go off on a tangent, but nowadays, with- 
out patting juries on the back, I think I am 
safe in saying that they are, as a whole, and in- 
dividually, a fairly intelligent body of men. 

Another judge was once said to me, that it 
was very important to be careful in the selec- 
tion of jurors, that you could practically try 
your case in questioning the jurors before ac- 
cepting them. 

I do not take a great deal of stock in such 
a sentiment. It is a toss up whether to keep 
or reject a juror; that is, as a general thing. 

Of course, if a juror shows bias or preju- 
dice, he ought not to sit on the case, but 
scratching this man or that from the jury list 
for no particular reason, only lays the jury 
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box open for the entry of another human be- 
ing, who may or may not be better than the 
one rejected, and may often be worse. So 
much for the jurors. 

Now for the trial itself, assuming, of course, 
that the pleadings have been drawn correctly. 


The Opening Statement. 


This should be brief, so as to cover the main 
points you wish to prove; it should not be ar- 
gumentative, that comes at the close of the 
case; nor should it be discursive, or long and 
wearisome. It should be short and to the 
point. 


The 


Try and get out of your witnesses, without 
leading them, what you wish to prove, and 
no more. And when you are through, turn 
them over to your opponent. Don’t raise triv- 
ial objections, even if the questions are objec- 
tionable technically, but be wary and alert, 
not to allow irrelevant matter to be gone into, 
as that may hurt your case. Be a good fighter, 
but at the same time remember always to be 
a gentleman. Sulldozing and bluffing are out 
of place in a court room. 


Examination of the Witnesses. 


Cross-Examination. 


A great deal often depends on the cross- 
examination. You may win or lose your case 
on this important part of the conduct of the 
trial. I have heard many a lawyer cross- 
examine apparently for no other reason than 
because it was his turn. And such cross-ex- 
amination won the case, not for him, but for 
his opponent. 


Case and Comment 


It is a wise lawyer that knows when to stop 
questioning. 


Rebuttal. 


If the defense has brought out any evidence 
contradictory to your side of the case, rebut 
it if you can, and always be prepared to do 
so. Take nothing for granted. A lawsuit is 
a battle, and the best general as a rule wins 
his case, and winning it in the office often wins 
it in court. You may be deceived by your 
own witnesses, but that is no fault of yours, 
and the blame will fall elsewhere. 


The Closing Argument. 


It is a matter of some wonderment and spec- 
ulation as to just how much weight the closing 
argument has with the jury. We often hear 
that their minds are already made up, after 
hearing the evidence. Nevertheless, I have 
no doubt in my mind that in doubtful or close 
cases, a convincing, strong, clear, certain argu- 
ment has turned the tide of battle in favor 
of the arguer, and, at least, it is well to put 
your best efforts in the closing of the case, in 
order to show the proper spirit and willingness 
to take a verdict if you can get it. 

Finally, remember that there are some cases 
you ought to win, but will lose; there are 
others that you ought to lose, but may win; 
and, in any event, be a cheerful loser, and a 
modest winner, neither “too elated in pros- 
perity or too dejected in adversity.” 


Water S. WHIToN. 
Minneapolis, Minn. 


Rights of English Women 


Peeresses have the right of being tried (for treason or felony) by their peers—that is, 
the House of Lords. 

“There was,” says Blackstone, “no precedent for their trial till after Eleanor, 
Duchess of Gloucester, wife to the Lord Proctor, was accused of treason and found guilty 
of witchcraft in an ecclesiastical synod, through the intrigues of Cardinal Beaufort. This 
very extraordinary trial gave occasion to a special statute, 20 Hen. VI. c. 9" (1442), 
which regulates the present law. And they have—or had—the same privileges from 
arrest for debt and trespass as an unlucky creditor and his “sergeants-at-mace” found in 
1606, when, by a ruse, they stopped Isabel, Countess of Rutland, “late the wife of Edward, 
Earl of Rutland,” in her coach, and carried her to the Compter in Wood street. Women 
could, of course, execute any office of inheritance, for example, a shrievalty, when, as 
sometimes happened, it was hereditary. “So, in England, the celebrated Ann, Countess of 
Pembroke, Dorset, and Montgomery, had the office of hereditary sheriff of Westmorland, 
and exercised it in person. At the assizes at Appleby she sat with the judges on the 
bench” [about 1650] (Co. Litt. Hargrave, 326).—Pall Mall Gazette. 
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The laws of conscience, which we pretend to be derived from nature, proceed from custom. 


Animal — wild — securing property 
rights in. One who has wounded a wild 
animal and pursued it so that escape is 
impossible is held in the Wisconsin case 
of Liesner v. Wanie, 145 N. W. 374, an- 
notated in 50 L.R.A.(N.S.) 703, to have 
a property therein which he may protect 
against one who kills and takes possession 
of it. 


Assault — surgical operation — absence 
of consent. Consent of the patient, ei- 
ther expressed or implied, is held neces- 
sary in Rolater v. Strain, 39 Okla. 572, 
137 Pac. 96, to authorize a physician to 
perform a surgical operation upon the 
body of the patient. An operation with- 
out such consent is wrongful and unlaw- 
ful, and renders the surgeon liable in 
damages. Consent may be implied from 
circumstances. The recent cases cover- 
ing this question accompany the fore- 
going decision in 50 L.R.A.(N.S.) 880, 
the earlier authorities having been gath- 
ered in notes in 1 L.R.A.(N.S.) 439, and 
7 L.R.A.(N.S.) 609. 


Bills and notes — indorsement by one 
payee — effect. Where a _ promissory 
note payable to the order of A or B is 
indorsed by A only, to one who takes it 
in good faith, for value and without any 
notice of infirmity in the instrument or 
defect in the title, the indorsee is held 
in Voris v Schoonover, 91 Kan. 530, 138 
Pac. 607, to be a holder in due course, 


under the provisions of the negotiable 
instruments law. 


The decisions discus- 


— Montaigne. 


sing instruments naming in the alterna- 
tive two or more payees are gathered in 
the note accompanying the foregoing case 
in 50 L.R.A.(N.S.) 1097. 


Bills and notes — payable to directors of 
corporation — title. A note naming the 
payee as follows, “I promise to pay to 
the order of directors of F. U. Gin & 
Mill Company of Stratford, I. T.,” the 
same being a corporation, is held in law 
in First Nat. Bank v. Walker, 39 Okla. 
620, 136 Pac. 408, to be made payable 
to the corporation, and the title to same 
may be passed by an indorsement thereon 
of the name of the corporation, by the 
secretary and treasurer thereof, in obedi- 
ence to a resolution of its board of di- 
rectors. The ownership of paper payable 
to directors or officers of a corporation is 
discussed in the note appended to the 
foregoing decision in 50 L.R.A.(N.S.) 
1115. 


Bond — official — voluntary — effect. 
A bond, voluntarily given by a district 
clerk prior to the passage of the act of 
March 19, 1910 (Sess. Laws 1910, p. 
129), naming the state of Oklahoma as 
obligee, conditioned for the faithful per- 
formance of his official acts, and for the 
accounting and paying over of all moneys 
by him received as such officer, is held 
in Ahsmuhs v. Bowyer, 39 Okla. 376, 135 
Pac. 413, annotated in 50 L.R.A.(N.S.) 
1060, to be a valid and binding obligation, 
though not required to be given by stat- 
ute, where supported by a valid consider- 
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ation. While there are not many cases 
involving this question, and there is some 
conflict among those that do, the majority 
sustain the foregoing decision in holding 
that a bond voluntarily given by a public 
officer, though not required by statute, is 
nevertheless enforceable. 


Carrier — newsboy on car. Where, 
according to a general custom, newsboys 
are permitted to go on street railway cars 
to sell and deliver papers, a boy is held 
in the Louisiana case of Ingram v. Kan- 
sas City, S. & G. R. Co. 64 So. 146, not 
a trespasser while on a car, selling a 
paper, unless his right to remain on the 
car has been terminated by reasonable 
notice. The duty of a carrier to a news- 
boy is the subject of the note which ac- 
companies the foregoing decision in 50 
L.R.A.(N.S.) 688. 


Carrier — passenger in dangerous posi- 
tion — wantonness. A finding that the 
conductor of an electric street car was 
guilty of such wantonness as to authorize 
a recovery against the company, regard- 
less of any question of contributory neg- 
ligence, is held in Harbert v. Kansas City 
Elev. R. Co. 91 Kan. 605, 138 Pac. 
641, 50 L.R.A.(N.S.) 850, to be author- 
ized by evidence that he ran his car, 
without stopping, past a station and upon 
a bridge, knowing that a man was riding 
outside of the car in such a position that 
he would necessarily be struck by a beam 
of the bridge and severely, and probably 
fatally, injured. 


Carrier — storage of freight — refusal to 
deliver — conversion. A carrier which 
has permitted a consignee to receive his 
property from its freight depot at his 
convenience, furnishing him a key for 
that purpose, is held guilty of conversion 
which will render it liable for the value 
of the property lost, in O’Donnell v. Can- 
adian P. R. Co. 109 Me. 500, 84 Atl. 
1002, if, upon the starting of a conflagra- 
tion in the town which threatens the 
depot, it refuses to permit him to take 
the key, which prevents his securing the 
property before the fire reaches it. The 
decisions on refusal of carrier to deliver 
goods as conversion, are gathered in the 
note accompanying the foregoing case in 


50 L.R.A.(N.S.) 1172. 


Case and Comment 


Commerce — Carmack Amendment — 
state law. As to interstate shipments, 
the Carmack Amendment to the interstate 
commerce act is held in Louisville & N. 
R. Co. v. Miller, 156 Ky. 677, 162 S. 
W. 73, annotated in 50 L.R.A.(N.S.) 
819, to supersede a state constitutional 
provision that the shipper is not bound 
by a recital of value in his contract of 
shipment, but may show and recover his 
full loss. This case further holds the 
provisions of the Carmack Amendment 
to the interstate commerce act, relative to 
the power of interstate carriers to regu- 
late their liabilities, are applicable to the 
transportation of the baggage of an in- 
terstate passenger. 


Constitutional law — compulsory connec- 
tion of telephone lines — taking of property. 
Requiring a telephone company owning 
a local and long-distance line, to connect 
its long-distance line with the exchange 
of a rival local company without any 
compensation for the long-distance plant 
beyond a division of the tolls, where no 
law requiring such connection existed 
when it secured its franchise, is held an 
unconstitutional taking of property, and 
not a mere police regulation, in Pacific 
Teleph. & Teleg. Co. v. Eshleman, 166 
Cal. 640, 137 Pac. 1119, annotated in 50 
L.R.A.(N.S.) 652. 


Corporations — contract to repurchase 
stock — illegality. Notwithstanding a 
corporation is solvent and has no credi- 
tors, an agreement by it to repurchase 
its own stock is held in the Washington 
case of Kom v. Cody Detective Agency, 
136 Pac. 1155, 50 L.R.A.(N.S.) 1073, 
to be both contrary to public policy and 
violative of the letter and spirit of a stat- 
ute which provides that it shall not be 
lawful to make any dividend except from 
net profits, nor to divide, withdraw, or 
in any manner pay to any stockholder 
any part of the capital stock, or to reduce 
the capital stock except in the prescribed 
manner. 


Corporation — liability on promoter's 
contract. That a corporation does not, by 
accepting the benefit of services rendered 
by a promoter in securing stock subscrip- 
tions, render itself liable on an agree- 












ment by another promoter that he shall 
be paid for such services, is held in the 
Indiana case of Cushion Heel Shoe Co. 
v. Hartt, 103 N. E. 1063, which is accom- 
panied in 50 L.R.A.(N.S.) 979, by a 
note on the liability of a corporation on 
contracts by its promoters. 


Criminal law — burglar’s tools — explo- 
sive. Nitroglycerin fuse and a detonat- 
ing cap are held in the Wisconsin case of 
State v. Boliski, 145 N. W. 368, to be 
within a statute making unlawful the 
possession of a machine, tool, or imple- 
ment designed and adapted for cutting 
through, forcing, or breaking open any 
building, room, or vault, safe, or other 
depository with intent to use or employ 
the same therefor, in order to steal there- 
from. The cases defining what are 
burglar’s tools within the statute forbid- 
ding possession of such tools are gath- 
ered in the note accompanying the fore- 
going decision in 50 L.R.A.( NS.) 825. 
Damages — destruction of crop. 
In a suit for damages for the destruction 
of a growing crop, it is held in the Okla- 
homa case of Missouri, O. & G. R. Co. 
v. Brown, 136 Pac. 1117, 50 L.R.A. 
(N.S.) 1124, that such damages are to 
be estimated as of the time of the injury, 
and the measure to be applied is com- 
pensation for the value of the crops in 
the condition in which they were at the 
time of their destruction. 


Damages — punitive — train collision — 
failure to remember schedule. Punitive 
damages are held recoverable in Chesa- 
peake & O. R. Co. v. Johns, 155 Ky. 264, 
159 S. W. 822, 50 L.R.A.(N.S.) 853, 
for the killing of a railroad fireman by 
the collision with his train, which is a 
regular train on time, of a special, which 
is bound to keep out of the way of the 
regular, but fails to take the proper side- 
track to clear the way for it, since the 
trainmen are bound to keep in mind the 
schedule of regular trains, and their fail- 
ure to do so will cause a resulting col- 


lision to be regarded as due to reckless- 
ness. 


Divorce 


alimony 


exemption. 


Where a decree of divorce and for the 





Among the New Decisions 








407 





payment of alimony is granted the wife, 
it is held in the Nebraska case of Win- 
ter v. Winter, 145 N. W. 709, annotated 
in 50 L.R.A.( N.S.) 697, that the derelict 
husband cannot defeat the collection of 
alimony by remarrying, and claiming the 
benefit of the exemption law. 


Equity — setting aside judgment for 
fraud. Where the unsuccessful party 
has been prevented from exhibiting fully 
his case by fraud and perjury practised 
on him by his opponent, and it is clear 
that by reason of such fraud and perjury 
there has never been a real contest in the 
trial or hearing of the case, it is held in 
the Oklahoma case of El Reno Mut. F. 
Ins. Co. v. Sutton, 137 Pac. 700, 50 
L.R.A.(N.S.) 1064, that a court of 
equity may set aside the judgment thus 
rendered, and grant a new trial. 


Estoppel — representations as to validity 
of note — payment by surety — change of 
possession. That a surety on a note does 
not, by paying the instrument, change his 
position so as to be entitled to rely as an 
estoppel upon representations as to its 
validity by the maker of a note held by 
him as collateral, which were made after 
he assumed his obligation, is held in 
Holzbog v. Bakrow, 156 Ky. 161, 160 
S. W. 792, annotated in 50 L.R.A.(N.S.) 
1023. 


Evidence — confession — effect of in- 
toxication. That intoxication less than 
mania does not exclude a confession 
made during its continuance, but is a fact 
for the jury, tending to discredit such 
confession, is held in the Florida case of 
Lindsay v. State, 63 So. 832, which is 
accompanied in 50 L.R.A.(N.S.) 1077, 
by the recent decisions as to when a con- 
fession is voluntary, the earlier adjudica- 
tions having been presented in 18 L.R.A. 
(N.S.) 768. 


Evidence — damages — false imprison- 
ment — obeying orders. The liability of a 
police officer for a wrongful act as affect- 
ed by the fact that he was acting under 
the orders of a superior was considered 
in the South Dakota case of Cullen v. 
Dickenson, 144 N. W. 656, annotated in 
50 L.R.A.( N.S.) 987, which holds that 
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upon the question of exemplary damages 
in an action against police officers for 
excluding an acceptable guest from a 
dance, evidence is admissible that they 
were acting under orders of a superior 
officer, but it cannot be considered on the 
question of actual damages. 


Evidence — dying declarations — civil 
cases. The rule that dying declarations 
are admissible only in criminal cases (and 
those involving homicide) is held in 
Thurston v. Fritz, 91 Kan. 468, 138 Pac. 
625, to be without reasonable basis, and 
should not longer be followed. The re- 
cent cases are appended to the foregoing 
decision in 50 L.R.A.(N.S.) 1167, the 
earlier authorities having been collected 


in 56 L.R.A. 360. 


Evidence — trailing by dogs — sufh- 
ciency. That bloodhounds trailed from 
the scene of a crime to accused is held 
not alone sufficient to support his convic- 
tion in the Mississippi case of Carter v. 
State, 64 So. 215, 50 L.R.A.(N.S.) 1112. 


Fraud — release by injured employee — 
positive representations as to extent of in- 
juries. Securing a release from an em- 
ployee whose hand is so burned as to re- 
quire the transplanting of a large piece of 
skin from the body and a serious opera- 
tion to loosen its tendons, by stating that 
the injuries are slight, that the tendons 
are not injured, and that the injury will 
be well in two or three weeks, is held such 
fraud as will avoid the release, in the 
Iowa case of Haigh v. White Way Laun- 
dry Co. 145 N. W. 473, to which is ap- 
pended in 50 L.R.A.( N.S.) 1091, the re- 
cent decisions on the effect of represen- 
tations or undue influence by a physician 
to avoid a release, the earlier cases hav- 
ing been gathered in a note in 5 L.R.A. 
(N.S.) 663. 


Highway — nuisance — obstruction of 
walk. A municipal corporation is not re- 
quired to inspect the wiring, insulation, 
apparatus, and appliances of an electric 
light plant, operating in the city under a 
franchise, to discover defects therein. 
If, however, a municipality permits a 
third party to maintain in the streets a 
system of electrical wiring, a portion of 
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which extends into a sidewalk, constitut- 
ing an obstruction thereof, and which 
creates a condition so inherently danger- 
ous as to amount to a nuisance,—one that 
constitutes a peril and menace to persons 
using the streets,—and it has knowledge 
of such condition, and of the danger, or 
the circumstances are such that knowl- 
edge will be implied, then it is held in 
Shawnee v. Sears, 39 Okla. 789, 137 Pac. 
107, 50 L.R.A.(N.S.) 885, that it may be 
liable to a person injured because of 
such dangerous obstruction. 


Incompetent person — tort — liability 
of custodian. A parent having custody 
of an adult son who is mentally incompe- 
tent is held in Whitesides v. Wheeler, 158 
Ky. 121, 164 S. W. 335, annotated in 50 
L.R.A.(N.S.) 1104, not answerable for 
a gunshot wound inflicted by him upon a 
stranger, for failure to exercise such re- 
straint over the incompetent as to prevent 
his obtaining possession of a weapon, if 
his only manifestation of violence oc- 
curred ten or twelve years earlier, after 
which he had been confined in an asylum 
and subsequently discharged as recov- 
ered. While the authorities on this sub- 
ject are not numerous, it seems clear that 
the custodian of an incompetent person is 
not, merely as such, and in the absence of 
any negligence on his own part, respon- 
sible for a tort committed by the incompe- 
tent person, though the custodian is liable 
in case he is himself guilty of negligence 
or wrong resulting in the commission of 
the tort. 


Injunction — against transfer of property 
— violation — effect. That transfers of 
property, made to innocent third parties, 
in violation of a restraining order, are not 
void nor voidable because made in disre- 
gard of such order, is held in the New 
Mexico case of Southard v. Latham, 138 
Pac. 205, annotated in 50 L.R.A.( N.S.) 
871. 


Injunction — against void judgment — 
remedy at law. There is a decided conflict 
of authority as to whether equitable re- 
lief may be granted against a void judg- 
ment where there is a remedy at law by 


appeal, error, or certiorari. A number of 
courts lay down the rule that equitable 















relief may be granted, and that there is 
no duty to pursue relief in an appellate 
court. Such is the ruling in the New 
Mexico case of Pickering v. Palmer, 138 
Pac. 198, annotated in 50 L.R.A.(N.S.) 
1055, which holds that an action for dam- 
ages for trespass under a void judgment 
and execution issued thereunder is not 
such a plain, speedy, and adequate rem- 
edy at law as will bar an action to enjoin 
the enforcement of the judgment. 


Insurance —- judgment — change of in- 
terest. The mere rendition of a judg- 
ment against a property owner is held in 
the Illinois case of Kelley v. People’s Nat. 
F. Ins. Co. 104 N. E. 188, annotated in 
50 L.R.A.(N.S.) 1164, not to change his 
interest in the property within the mean- 
ing of an insurance policy which is to 
become void if any change takes place 
in the interest, title, or possession of the 
subject of insurance, although the judg- 
ment is entered in a foreclosure proceed- 
ing. 


Insurance — vacancy — reoccupancy — 
effect. That a standard insurance policy 
which, by its terms, becomes void by va- 
cancy of the premises, is not revived by 
reoccupancy of the property before loss, 
is held in the Maine case of Dolliver v. 
Granite State F. Ins. Co. 89 Atl. 8, 50 
L.R.A.(N.S.) 1106. 


Intoxicating liquors — civil damage act 
— proximate cause. In an action under 
a statute giving a right of action to every 
person injured by any intoxicated person, 
against the one who sold the liquor, it is 
held not necessary in the Michigan case 
of Heikkala v. Isaacson, 144 N. W. 508, 
to show that the intoxication was the 
proximate cause of the injury. The pre- 
vailing form of the civil damage or dram- 
shop acts gives a right of action to one 
injured in person or property or means of 
support, “by any intoxicated person, or in 
consequence of the intoxication, habitual 
or otherwise, of any person ;” and when a 
recovery is sought for an injury inflicted 
“by an intoxicated person,” recovery may 
be had although the injury is not shown 
to have been the proximate result of the 
intoxication ; and, on the other hand, the 
intoxication must have been the proxi- 
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mate cause of the injury where recovery 
is sought for an injury occurring “in con- 
sequence of the intoxication of any per- 
son.” The recent decisions on the ques- 
tion are appended to the foregoing case 
in 50 L.R.A.(N.S.) 858, the earlier ad- 
judications having been presented in a 
note in 13 L.R.A.(N.S.) 1158. 


Intoxicating liquor — privacy in sale. 
That a dealer in intoxicating liquors has 
no constitutional right to privacy in the 
sale, nor to the privilege of rendering his 
place of business attractive for the loiter- 
er by the use of chairs and tables, nor has 
he such right to sell to females, is held 
in the Florida case of Ex parte Lewinsky, 
63 So. 577, to which is appended a note 
in 50 L.R.A.(N.S.) 1156, on regulations 
affecting the privacy or attractiveness of 
premises where liquor is sold. 


Joint adventure — prospecting for mine 
— undertaking with stranger — right to 
profits. The fiduciary relationship exist- 
ing between parties to a joint venture de- 
mands the utmost good faith in all the 
dealings of the parties with each other. 
This requirement of good faith alone 
would make improper the acquisition of 
secret advantages by a part of the coad- 
venturers, but in addition to this, it is 
also recognized that the contract contem- 
plates a division of all the profits growing 
out of the transaction among all the ad- 
venturers. For these reasons it is uni- 
versally held, that all the coadventurers 
are entitled to a proportionate share of 
secret profits arising from the venture. 
So it is held in the Nevada case of Lind 
v. Webber, 134 Pac. 461, annotated in 
50 L.R.A.( N.S.) 1046, that persons who 
enter into a contract to share in the ex- 
penses of another while he is prospecting 
for mines, in consideration of a share in 
the enterprise, are entitled to share in the 
profits which he makes from successful 
mining ventures into which he enters 
without the knowledge of his associates, 
with strangers, as a result of the 
trip to the expenses of which they con- 
tribute, although his new enterprise is 
not undertaken until he has returned and 
attempted to cancel his prior agreement. 
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Juror — relationship to prosecuting wit- 
ness — effect. The general rule inhibit- 
ing allowance of a new trial for matter 
constituting a principal cause of challenge 
to a juror, existing before the juror was 
selected and sworn, unknown to the com- 
plaining party until after the verdict, not 
disclosed on a thorough voir dire exami- 
nation, and undiscovered by the exercise 
of ordinary diligence, unless it appears 
from the whole case that the complain- 
ant suffered injustice by reason of 
the disqualification, is held in State v. 
Harris, 69 W. Va. 244, 71 S. E. 609, to 
apply in criminal cases, and to disqualifi- 
cation by reason of relationship to the 
prosecuting witness. The numerous cases 
on unknown disqualification of juror ex- 
isting at time of his selection as ground 
for a new trial are collated in the note 
accompanying the foregoing decision in 


50 L.R.A.(N.S.) 933. 


Landlord and tenant — re-entry — re- 
tention of advance rent. Where rent has 
been paid in advance, under an agreement 
that it shall be so paid, and the lessor re- 
enters for conditions broken, he is held 
entitled in Galbraith v. Wood, 124 Minn. 
210, 144 N. W. 945, annotated in 50 
L.R.A.(N.S.) 1034, to retain the rent so 
paid, though the re-entry is before the 
expiration of the period for which the 
rent is paid. 


Libel — truth as defense. That the lan- 
guage contained in a letter may be libel- 
ous per se, and the writing and publica- 
tion of the letter not constitute a libel, is 
held in Bigley v. National Fidelity & C. 
Co. 94 Neb. 813, 144 N. W. 810. If it 
charges a crime and is therefore libelous 
per se, still, if it is true of the plaintiff 
and is written and published with good 
motives and for jutifiable ends, it is not 
a libel of the plaintiff. The recent deci- 
sions on truth as a defense to a civil ac- 
tion for libel or slander accompany the 
foregoing case in 50 L.R.A.(N.S) 1040, 
the earlier authorities having been collect- 
ed in 21 L.R.A. 502, and 31 L.R.A. 
(N.S.) 132. 


Mines — subjacent support — implica- 


tion from conveyance. Where the owner 
of land retains the surface estate and con- 
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veys the estate in minerals thereunder, it 
is held in Walsh v. Kansas Fuel Co. 91 
Kan. 310, 137 Pac. 941, 50 L.R.A.(N.S.) 
686, that he may convey or waive the 
right of subjacent support for the sur- 
face, but such conveyance or waiver 
should not be implied unless the language 
of the instrument of conveyance is appro- 
priate therefor, and clearly indicates such 
to be the intention of the parties to the 
conveyance. 


Marriage — Indians — custom. That 
a marriage contracted between members 
of an Indian tribe in accordance with the 
customs of such tribe, where the tribal 
relations and government existed at the 
time of such marriage, and there was no 
Federal statute rendering the tribal cus- 
toms invalid, will be recognized by the 
courts as a regular and valid marriage for 
all purposes, is held in Buck v. Branson, 
34 Okla. 807, 127 Pac. 436, 50 L.R.A. 
(N.S.) 876. And the same effect is also 
given to the dissolution of marriages, un- 
der the customs of the tribe, as is given 
to the marriage relation itself. Such 
marriages are not to be treated as com- 
mon-law marriages, but as legal mar- 
riages according to the customs of the 
tribe, when such customs are recognized 
by Congress as concerning and regulat- 
ing the domestic relations of the tribe. 


Master — servant riding on pass — lia- 
bility for injury. A servant employed to 
labor by the day in the power house of a 
railway company, and who is furnished 
with a free pass, under a rule of the com- 
pany which entitles him to ride on any 
of the company’s cars at any time, and 
about his own business, during the con- 
tinuance of his employment, is held a 
“passenger” when riding either to or 
from his place of labor, and not a fellow 
servant of the motorman in charge of the 
car, in Harris v. City & E. G. R. Co. 69 
W. Va. 65, 70 S. E. 859, annotated in 
50 L.R.A.(N.S.) 706, and is entitled to 
the same rights as a passenger for hire, 
and if such a servant is injured or killed 
through the negligence of a motorman 
while so riding, the railway company is 
liable. 


Negligence — attractive nuisance — mu- 








nicipal dump wagons. That a municipal 
corporation cannot be held liable for in- 
juries to a child who catches hold of the 
chains of a dump wagon used for street- 
cleaning purposes just as it is about to 
be dumped, on the theory that the munici- 
pality is maintaining an attractive nui- 
sance, is held in the Wisconsin case of 
Bruhnke v. La Crosse, 144 N. W. 1100, 
annotated in 50 L.R.A.(N.S.) 1147. 


Negligence — stray shot — liability for 
injury. It is held error in the Oklahoma 
case of Lord v. Shaw, 137 Pac. 885, an- 
notated in 50 L.R.A.(N.S.) 1069, to in- 
struct the jury in effect that one who, in 
his lawful self-defense, at close range, 
shoots at an assailant, and, missing him, 
accidentally wounds a bystander who, at 
the time, is at one side of the line of true 
aim at such assailant, and a few feet 
away from him, is, in an action for dam- 
ages, liable to such bystander if he knew 
or is chargeable with knowledge of the 
presence of such bystander, as if this, 
of itself, constituted want of due care, 
and therefore was per se actionable neg- 
ligence. It is further held that ordina- 
rily, where a person, in lawful self-de- 
fense, shoots at an assailant, and, missing 
him, accidentally wounds an innocent 
bystander, he is not liable for the injury, 
if guilty of no negligence; and the ques- 
tion of negligence is for the jury. While 
but few cases have passed directly upon 
this question there seems to be no doubt 
of the correctness of this decision. 


Nuisance — borrow pit — liability of 
assignee. Before a purchaser can be held 
liable for a nuisance created by his gran- 
tor, it is held in Daniels v. St. Louis & S. 
F. R. Co. 36 Okla. 421, 128 Pac. 1089, 
that he must be notified of its existence 
and requested to abate it, or he must use 
it or take some active step to continue it. 
In this case recovery for two horses that 
died from having mired down in a bor- 
row pit excavated by the railroad com- 
pany that built the road and from which 
the defendant company purchased it, was 
denied. The borrow pit was more than 
50 but within 100 feet of the railroad 
track, within plaintiff’s field, but outside 
of the railroad fence, which was built on 
50-foot line. It contained water from a 
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few inches to nearly 3 feet in depth. 
There was no proof that the defendant 
company knew it was boggy. The re- 
cent decisions on the necessity of notice 
to make the owner of premises liable for 
continuing a nuisance created by his 
predecessor are collected in the note ap- 
pended to the foregoing case in 50 
L.R.A.(N.S.) 929, which is supple- 
mentary to an earlier note in 27 L.R.A. 


(N.S.) 164. 


Officer — intoxication — what is within 
removal statute. Intoxication within the 
meaning of a statute permitting the re- 
moval of a mayor from office for intoxi- 
cation is held in the Iowa case of State 
ex rel. Cosson v. Baughn, 143 N. W. 1100, 
to be shown by the fact that the incum- 
bent of the office drank whisky, was 
looking for more, and entered into an ar- 
gument on the street in tones so loud 
as to be heard across the street, applying 
profane and opprobrious epithets to his 
opponent, and, although a large crowd 
collected about him, refused to withdraw 
upon request to let them disperse, while 
his speech was impaired and he was un- 
able to stand steadily, so that he im- 
pressed bystanders as being intoxicated. 
The cases regarding removal of an officer 
for drunkenness, are gathered in the note 
appended to the foregoing decision in 
50 L.R.A.(N.S.) 912. 


Officer — removal — failure to stop Sun- 
day ball playing. The mayor and mar- 
shal of a city are held not removable 
from office in the Iowa case of State v. 
Roth, 144 N. W. 339, annotated in 50 
L.R.A.(N.S.) 841, under a statute au- 
thorizing removal for a wilful nonper- 
formance of duty, because they refuse to 
stop professional ball playing within the 
city limits on Sunday, where such act is 
not expressly prohibited by the statutes 
or ordinances, the courts have never 
ruled upon the question, and the law de- 
partment of the city informs them that 
the act is not unlawful. 


Parent and child — status of child be- 
gotten after divorce of parents. A child 
begotten after the divorce of its parents 
is held in Cincinnati, N. O. & T. P. R. Co. 
v. Stephens, 157 Ky. 460, 163 S. W. 493, 
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51 L.R.A.(N.S.) 308, not kin to children 
of its father and his second wife within 
the meaning of the Federal employers’ 
liability act, and therefore such children 
cannot recover under that statute for the 
wrongful death of such child, although he 
contributed toward their support. 

This is apparently the first case to 
pass upon the status of a child begotten 
after an absolute divorce between its par- 
ents. In several cases the courts have 
passed upon the status of a child begotten 
after the granting of a mere judicial 
separation, which did not absolutely an- 
nul the marriage relation. But the ques- 
tion therein is, of course, different from 
that involved in the above case. 


Party wall — right to maintain openings. 
An agreement for a party wall to be 
erected between two adjoining lots, to ex- 
tend throughout the whole distance of the 
dividing lines, is held in Kuh v. O'Reilly, 
261 Ill. 437, 104 N. E. 5, 51 L.R.A. 
(N.S.) 420, to require a solid wall 
throughout the entire length and height. 
The fact that one of the parties to a 
party-wall agreement constructs the wall 
at his own expense, to be reimbursed 
when the other party makes use of it, 
does not entitle him to maintain openings 
in the wall until the other party uses it. 


Payment — note of one partner — re- 
lease of firm. An express agent who, 
after delivering to one member of a firm 
C. O. D. packages without payment of 
the charges, contrary to the directions of 
the other partner, takes the due bill or 
note of the partner to whom delivery 
was made in satisfaction of the debt of 
the firm, is held in Grubbe v. Lahay, 156 
Wis. 29, 145 N. W. 207, to thereby dis- 
charge the obligation of the other partner. 

The recent cases are gathered in the 
note appended to the foregoing decision 
in 51 L.R.A.(N.S.) 358, the earlier ad- 
judications having been collected in 15 
L.R.A.(N.S.) 1019. 


Patents — restrictions on sales by pur- 
chasers. The exclusive right to “make, 
use and vend the invention or discov- 
ery,” granted by U. S. Rev. Stat. § 4884, 
U. S. Comp. Stat. 1901, p. 3381, to the 
patentee, his heirs and assigns, is held 


Case and Comment 


in Bauer v. O’Donnell, 229 U. S. 1, 57 
L. ed. 1041, 33 Sup. Ct. Rep. 616, 50 
L.R.A.(N.S.) 1185, not to include the 
right to limit by notice the price at which 
the patented article may be resold at retail 
by a purchaser from jobbers who have 
paid to the patentee’s agent the full price 
asked. It is further held that attaching 
a notice to a patented article which states 
that the article is licensed for sale and 
use at a specified price, that a purchase 
is an acceptance of the conditions, and 
tha. all rights revert to the patenteee in 
the event of a violation of the restriction, 
cannot convert an otherwise apparently 
unqualified sale into a mere license to use 
the invention. The decision of the Unit- 
ed States Supreme Court above reported. 
in holding that a charge of contributory 
infringement cannot be based upon a sale 
of patented articles at less than the price 
fixed by the patentee or his assignee, con- 
clusively settles the question, and renders 
a collection of the decisions of courts of 
less authority unnecessary. 

The decision, however, it should be 
noted, does not limit the right of a man- 
ufacturer or producer to bind a retailer 
by contract (assuming such a contract to 
be valid) to maintain a certain selling 
price. 


Pension — revocation — due process of 
law. Where a member of the Minne- 
apolis Fire Department Relief Associa- 
tion, an organization formed under the 
general laws of the state for the relief 
of disabled members of the Minneapolis 
Fire Department, is determined by the 
association to be disabled within the 
meaning of its constitution and by-laws, 
and is granted a pension as therein pro- 
vided, his right to the pension is held in 
Stevens v. Minneapolis Fire Dept. Relief 
Asso. 124 Minn. 381, 145 N. W. 35, an- 
notated in 50 L.R.A.(N.S.) 1018, to be 
a vested legal right of which he cannot 
be deprived except by due process of law, 
namely, by notice and opportunity to be 
heard in any proceedings had by the 
association for the purpose of terminat- 
ing his rights. 


Power — creation by will — attaching 
to office. That an order filling a vacancy 
in a trusteeship created by will need not 


Among the New Decisions 


confer express authority upon the ap- 
pointee to exercise a power of sale con- 
ferred by the will, where the will confers 
power upon the trustees as such, so that 
it attaches to the office, is held in Haggin 
v. Straus, 148 Ky. 140, 146 S. W. 391, 
annotated in 50 L.R.A.(N.S.) 642. 


Principal and agent — authority to col- 
lect account — institution of criminal pro- 
ceedings — liability. An agent to settle 
the accounts of another agent of the com- 
mon employer is held in the Mississippi 
case of Russell v. Palatine Ins. Co. 63 
So. 644, annotated in 51 L.R.A.(N.S.) 
471, to have no implied authority to in- 
stitute criminal proceedings against him 
for embezzlement, so as to render the 
employer liable for malicious prosecution 
because of his act in so doing. 


Principal and agent — liability of com- 
mittee for supplies. An executive com- 
mittee appointed by the citizens of a 
municipality to have control of the ar- 
rangements for the entertainment of an 
organization which has been invited to 
meet in the municipality is held not per- 
sonally liable in the Arkansas case of 
Little Rock Furniture Mfg. Co. v. Kav- 
anaugh, 164 S. W. 289, for supplies ord- 
ered by it if it sees that the funds con- 
tributed for the enterprise are honestly 
accounted for and equitably disbursed. 

The decisions on the personal liability 
of a committee appointed at a public 
meeting for services or supplies are gath- 
ered in the note accompanying the fore- 
going case in 51 L.R.A.(N.S.) 406. 

The authorities upon the above ques- 
tion are not in harmony; in some in- 
stances the committee being held person- 
ally liable, in others not liable. This 
conflict, where the party furnishing the 
supplies or rendering the services knew 
of the relation of the committee to the 
project, apparently arises largely from 
a difference of opinion as to the pre- 
sumption in the giving of credit, whether 
presumably credit was given to the com- 
mittee personally, or whether the serv- 
ices or supplies were furnished in 
reliance upon the fund which the com- 
mittee held, or the generosity and good 
faith of those it represented. Of course, 
the terms of a special contract may be 
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such in any event, even though indi- 
cating that the supplies or services were 
furnished to a committee, as to create a 
clear personal liability of its members. 


Principal and surety — administrator's 
bond — illegal borrowing. A surety on 
an administrator’s bond is held not liable 
thereon in the Georgia case of Bank of 
Newton County v. American Bonding 
Co. 80 S. E. 1003, 50 L.R.A.(N.S.) 1089, 
for the administrator’s obligation to pay 
money illegally borrowed after the death 
of the decedent, or for money tortiously 
obtained by the administrator, although 
the money procured by the administrator 
was used for the benefit of the estate. 


Principal and surety — minor's contract 
— disafhrmance — effect. The surety 
on the note of a minor, given in payment 
for real estate, is held discharged from 
liability thereon in the New Mexico case 
of Evants v. Taylor, 137 Pac. 583, 50 
L.R.A.(N.S.) 1113, where the minor, on 
becoming of age, disaffirms the contract 
and restores the property purchased. 


Probate — of copy of will. On an ap- 
plication to probate an alleged copy of a 
will made nineteen years after the orig- 
inal will was executed, it is held incum- 
bent upon the proponent in Re Francis, 
94 Neb. 742, 144 N. W. 789, annotated in 
50 L.R.A.(N.S.) 861, to show what be- 
came of the original will, in whose cus- 
tody it was placed, account for its non- 
production, and produce some competent 
proof of its contents, in order to author- 
ize the county court to probate such a 


copy. 


Process — privilege of suitor — criminal 
proceeding. The common-law privilege 
exempting suitors and witnesses, resi- 
dents of a foreign state, in civil cases, on 
their claim of privilege, from service of 
civil process while in attendance as civil 
suitors or witnesses in the courts of the 
state, until after a reasonable opportuni- 
ty afforded them to return to their abode, 
is held in the North Dakota case of Ex 
parte Hendersen, 27 N. D. 155, 145 N. 
W. 574, 51 L.R.A.(N.S.) 328, not to in- 
clude nonresident defendants in criminal 
proceedings, temporarily in the state to 
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defend in the criminal action against 
them, when the criminal proceedings are 
prosecuted in good faith, and not fraud- 
ulently instituted merely for the purpose 
of procuring the presence of the foreign 
resident that he might be here served with 
civil.process. But to a nonresident de- 
fendant in a criminal case, the law ex- 
tends no such privilege, and he may, while 
within the jurisdiction, be served with a 
summons and complaint, and arrested un- 
der bail and arrest proceedings, an inci- 
dent to such civil action, and held to civil 
bail, without there being afforded him 
any opportunity to return to his home 
in the foreign state. 


Public improvement — purchase of 
material from public officers — effect. 
The general rule, except where deemed 
qualified by statute, seems to be that an 
improvement contract is not rendered in- 
valid by reason of the fact that a public 
officer is indirectly interested therein, 
where such interest is not the result of 
the fulfilment of a previous agreement, 
but is purely incidental. But where such 
interest is collusive or fraudulent, the ef- 
fect is the same as if there were an ex- 
press statutory declaration that such an 
interest shall render the contract void. 
The Washington case of O’Neill v. Au- 
burn, 135 Pac. 1000, annotated in 50 
L.R.A.(N.S.) 1140, is a case illustrative 
of those in which the indirect interest of 
an officer has been held not to affect the 
validity of the contract. It holds that 
the fact that material for street improve- 
ments, made necessary by a change in the 
specifications, was purchased in the 
open market by the contractor from a 
corporation in which municipal officers 
have stock, does not nullify the improve- 
ment contract under a statute providing 
that no officer shall be interested, direct- 
ly or indirectly, in any contract with the 
town. 

Public service corporation — appreciation 
in land. In ascertaining the gross re- 
ceipts of a gas company for the purpose 
of fixing its rates, it is held in People ex 
rel. Kings County Lighting Co. v. Will- 
cox, 210 N. Y. 479, 104 N. E. 911, an- 
notated in 51 L.R.A.(N.S.) 1, that the 
annual appreciation of the value of its 
land should not be considered. 


Case and Comment 


Railroad — right of way — right to 
take oil. © Where an easement only is 
conveyed by a grant of right of way, the 
insertion in a right of way deed of a 
provision permitting the grantee to take 
and use all timber, earth, stone, and min- 
eral that may be found within the right 
of way, is held in the Texas case of 
Right of Way Oil Co. v. Gladys City Oil 
Gas & Mfg. Co. 157 S. W. 737, 51 L.R.A. 
(N.S) 268, not to include the right to 
take oil found there. 


Railroad — building on right of way — 
injury to occupant — liability. The first 
case to consider the liability of a rail- 
road company for injury to an occupant 
of a building situate upon the right of 
way, seems to be the Utah case of Gilli- 
gan v. Denver & R. G. R. Co. 136 
Pac. 958, 50 L.R.A.(N.S.) 1191, which 
holds that a railroad company which has 
permitted a building to be maintained on 
its right of way openly, continuously, and 
under claim of right for the limitation 
period, must exercise ordinary care to 
avoid injury to its occupants by the de- 
railment of its trains and their collison 
with the building, even through acts of 
mere omission. 


Railroad — crossing standing train — 
negligence. It is held negligence in the 
Louisiana case of Platt v. Vicksburg, S. 
& P. R. Co. 64 So. 282, annotated in 50 
L.R.A.(N.S.) 1012, for one to attempt 
to pass between two cars of a train 
coupled to an engine which is standing 
still, and may move at any moment, and 
one who has been injured while so doing 
will not be allowed to recover on the 
ground that the train was blocking a 
street or passageway for an unreasonable 
length of time. Nor can the injured 
party escape the legal effects of his neg- 
ligence by asserting that there was no 
danger in crossing while the train was 
still, but there was danger only when it 
moved, because it was his failure to an- 
ticipate that the train would move that 
constituted negligence on his part. 


Removal of cause— action brought out- 
side residence of either plaintiff or defendant. 
That an action for personal injuries 
brought in a state court outside the ter- 











ritorial jurisdiction of the Federal court 
of the district of either plaintiff’s or de- 
fendant’s residence cannot be removed to 
the Federal court under the statute which 
requires actions founded on diversity of 
citizenship to be brought only in the dis- 
trict of the residence of either plaintiff 
or defendant, is held in St. Louis & S. F. 
R. Co. v. Kitchen, 98 Ark. 507, 136 S. 
W. 970, annotated in 50 L.R.A.(N.S.) 
828. 


Sale—acceptance—waiver of warranty. 
That acceptance of machinery after trial 
waives a right of action for breach of 
warranty, where the contract provides 
that such acceptance shall be in full dis- 
charge of the agreements contained in the 
contract, is held in Fred W. Wolf Co. v. 
Monarch Refrigerating Co, 252 Ill. 491, 
96 N. E. 1063, which is accompanied in 
50 L.R.A.(N.S.) 808 by a note on the 
remedies of parties under a contract for 
the sale of an article on approval. 


Sale — fruit trees — agreement to re- 
place — liability for damages. The plac- 
ing by a nurseryman in a contract for sale 
of fruit trees to an inexperienced buyer, 
the correspondence of which with the 
order cannot, to his knowledge, be deter- 
mined for several years, of an agreement 
to replace trees which do not prove true 
to name, or to refund the price, is held in 
Sanford v. Brown Bros. Co. 208 N. Y. 
90, 101 N. E. 797, not to relieve him from 
damages for loss and expenses suffered 
by the buyer in case they do not prove 
to be true to name. The cases on ex- 
clusiveness of remedy for breach of war- 
ranty given in contract of sale of chattels 
other than machinery or animals, are col- 
lected in the note appended to the fore- 
going decision in 50 L.R.A.(N.S.) 778. 


Sale — condition — effect of reclaiming 
property. In a so-called conditional sale 
contract by which the seller retains title 
to the property and the right to recover 
it on default of the buyer, it is held in 
C. W. Raymond Co. v. Kahn, 124 Minn. 
426, 145 N. W. 164, that when the seller 
exercises this right and retakes the prop- 
erty, he cannot thereafter maintain an 
action to recover unpaid instalments of 
the purchase price. 


Among the New Decisions 
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The recent cases on the question are 
appended to the foregoing decision in 
51 L.R.A.(N.S.) 251, the earlier adjudi- 
cations having been gathered in a note in 
38 L.R.A.(N.S.) 891. 


Sale — hay press — compliance with 
conditions of warranty. If, at the time of 
the purchase of a hay press under a war- 
ranty including a provision that the seller 
shall make it work satisfactorily, hay 
presses of different sizes and designed to 
make different sized bales of hay were in 
use, and if the hay press in question was 
of a smaller size and designed to make 
smaller bales than some of the others, but 
worked satisfactorily in making the bales 
it was designated to make, it is held in 
Auto-Fedan Hay Press Co. v. Ward, 89 
Kan. 218, 131 Pac. 595, that there was no 
breach of warranty if the press required 
more power when used to make larger 
bales. The necessity and sufficiency of 
compliance with conditions of warranty 
in a sale of personal property is the sub- 
ject of the note appended to the foregoing 
decision in 50 L.R.A.(N.S.) 783. 


Sale — rescission — effect of retention. 
That the retention of an engine which 
does not fulfil the warranty, beyond the 
time fixed by the contract for its return 
at the request of the vendor to enable 
him to adjust it, does not waive the right 
to rescind, is held in Lorenz v. Hart-Parr 
Co. 146 Wis. 261, 131 N. W. 446, which 
is accompanied in 50 L.R.A.(N.S.) 796, 
by a note on waiver of conditions in con- 
tract of sale limiting the warranty. 


Sale — warranty — breach —— remedy. 
The remedy for breach of a warranty of 
a horse, which undertakes in case he does 
not prove to be as warranted, and is re- 
turned in sound health and flesh by speci- 
fied date, to replace him with another of 
equal value, is held limited in Crouch v. 
Leake, 108 Ark. 322, 157 S. W. 390, an- 
notated in 50 L.R.A.(N.S.) 774, to a 
return of the horse according to the 
terms of the contract. 


Subscription — consideration — other 
subscriptions and expenditures. That con- 
sideration for a subscription to a univer- 
sity may be found from the facts that 
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upon the faith of it other subscriptions 
were made, and expenditures and obli- 
gations incurred by the trustees of the 
institution, is held in the Iowa case of 
Brokaw v. McElroy, 143 N. W. 1087, 50 
L.R.A.(N.S.) 835. 


Succession tax — property liable — con- 
veyance to trustee. Personal property 
which has been conveyed to a trust com- 
pany under a contract by which it under- 
took to manage and control it during the 
owner’s lifetime, paying her the net in- 
come therefrom, and at her death to dis- 
tribute it among her heirs at law under 
the statute of descent and distribution 
then in force in the state, is held in Se- 
curity Trust Co. v. Com. 156 Ky. 455, 
161 S. W. 510, 51 L.R.A.(N.S.) 232, to 
come to the heirs of such owner by the 
inheritance laws, and is therefore subject 
to the inheritance tax, although the own- 
er was a nonresident. 


Telegram — altered message — liability 
to sender. One whose telegram directing 


purchase of commodities by a broker is 
changed by the telegraph company so as 
to require the purchase of a much larger 
amount than ordered is held not bound 
in McKee v. Western U. Teleg. Co. 158 
Ky. 143, 164 S. W. 348, annotated in 51 
L.R.A.(N.S.) 439, to protect the broker 
in obeying the changed order, and if he 
does so with full knowledge of the facts, 
he cannot compel the telegraph company 
to reimburse him for the loss which he 
sustains thereby. 


Usury — registry fee. A loan for which 
the borrower paid the maximum interest, 
and in addition paid the mortgage regis- 
try tax upon the mortgage given to se- 
cure the same, is held not usurious in 
Lassman v. Jacobson, 125 Minn. 218, 146 


Case and Comment 


N. W. 350, annotated in 51 L.R.A. 
(N.S.) 465. 


Will — conditional bequest — living 
apart from husband. A condition in a be- 
quest to a woman who, at the time of 
making the will, was living apart from 
her husband, that she should have the 
money in case she was compelled to live 
apart from him, and support herself, to 
be paid as soon as the executor shall be 
convinced that it is impossible for her 
to live with her husband, is held in the 
Michigan case of Dusbriber v. Melville, 
146 N. W. 208, 51 L.R.A.(N.S.) 367, 
reasonable, and not void on the ground 
of public policy as an inducement to de- 
stroy the marriage relation. 


Will — interlineation — effect. A tes- 
tator, after he had subscribed his name 
to a will, desired to insert a bequest; 
an interlineation to effectuate that in- 
tent was made, the will was then pub- 
lished, and the signature acknowledged 
in the presence of the witnesses, who 
thereupon subscribed their names as wit- 
nesses in the presence of the testator. 
It was held, in the New Jersey case of 
Re Bullivant, 88 Atl. 1093, that the will 
with the interlineation was signed by the 
testator. 

This decision is accompanied .in 51 
L.R.A.(N.S.) 169, by a note on inter- 
lineations or changes by testator after 
signing. 


Wire tapping — telephone line. That 
tapping a telephone wire serving a pri- 
vate customer is not within a statute pro- 
viding for the punishment of everyone 
who shall damage a telephone line or any 
part thereof, if the use of the line is not 
thereby interfered with, is held in the 
Washington case of State v. Nordskog, 
136 Pac. 694, annotated in 50 L.R.A. 
(N.S.) 1216. 


Recent English and Canadian Decisions 


[Note.—The more important of these decisions will be reported, with full annotations, in British Ruling Cases. ] 


Contract by bankrupt to pay debt in full 
— validity. A contract by an undis- 
charged bankrupt, in consideration of a 
small loan, to pay in full a debt of a large 


amount due from him at the commence- 
ment of, and provable in, his bankruptcy, 
is supported by a sufficient consideration, 
and is not void as being contrary to pub- 











lic policy or the policy of the bankruptcy 
acts. Wild v. Tucker, [1914] 3 K. B. 
36. ~ 


Contracts — statute of frauds — parent's 
agreement to convey land to son in considera- 
tion of services — transfer of possession as 
part performance. An agreement by 
which a mother promised her son that, 
if he would remain at home with her and 
work on the farm until all the debts were 
paid, she would buy and give him a farm 
when he got married and wanted to set 
up for himself, is so sufficiently per- 
formed where the son has rendered serv- 
ices and gone into possession of the land 
as to take the agreement out of the stat- 
ute of frauds. Douglas v. Douglas, 24 
Manitoba L. Rep. 420, 15 D. L. R. 596. 


Discovery —— inspection — privilege. 
That a transcript of shorthand notes of 
proceedings in open court in a previous 
action, being a mere reproduction in phy- 
sical form of material which was publici 
juris, is not privileged from inspection, 
was held by a divided court in Lambert v. 
Home [1914] 3 K. B. 86. 


Insurance against collision with other ves- 
sel — collision with nets of fishing vessel. 
That a steamship which in a fog became 
foul of the nets attached to and extend- 
ing from a fishing vessel about a mile dis- 
tant, had not “come into collision with 
any other ship or vessel” within the 
meaning of the collision clause of a pol- 
icy of marine insurance, is held in Ben- 
nett S. S. Co. v. Hull Mut. S. S. Pro- 
tecting Soc. [1914] 3 K. B. 57. 


Life insurance — reinsurance subject to 
conditions of policy — settlement in good 
faith — liability of reinsurer. A contract 
of reinsurance which states that in ac- 
cepting the risk the re-insurer does so on 
the same terms and conditions as those 
on which the original insurer, “ by whom 
in the event of claim the settlement will 
be made,” had issued its policy, and also 
recites that the declaration and _ state- 
ment relating to the original insurance 
are the basis of the contract and are to 
be deemed to be incorporated therewith, 
is not a contract of indemnity, but an in- 
dependent contract conditional on the 


Recent English and Canadian Decisions 








417 







truth of the statements which were made 
the basis of it; so that the reinsurer is 
not liable where the statements in the ap- 
plication for insurance prove false, al- 
though the original insurer has paid the 
claim, acting reasonably and in good 
faith in the honest exercise of its discre- 


tion. Australian Widows’ Fund Life 
Assur. Soc. v. National Mut. Life Asso. 
SL. J. P. C. B.S ae 


Municipal corporations — powers — ex- 
pending money for banquet. That the 
power conferred upon a city council by 
the city charter to make contracts in the 
management of the “affairs” of the city 
does not include power to expend money 
in giving a banquet to distinguished or 
other guests, is held in Davis v. Winni- 
peg, 24 Manitoba L. Rep. 478. 


Sales — implied warranty — effect of 
contract provisions excluding other agreements. 
The implied warranty arising from the 
sale of a gas engine of 250 horse-power, 
that it shall be an engine of the specified 
horse-power, and shall be reasonably fit 
for the purposes for which it is required, 
is not excluded by a provision of the con- 
tract of sale that “it is expressly agreed 
that there are no promises, agreements, 
or undertakings outside of this contract 
with reference to the subject-matter,” 
the language of such provision being 
more appropriate to express promises, 
agreements, or understandings than to an 
agreement or condition which the law im- 
plies from a given state of circumstances ; 
nor by a stipulation that the defendant 
shall not be liable for damages on account 
of defect of designs, material, or work- 
manship other than to furnish without 
charge repairs or new parts, such pro- 
vision having no application where there 
has been no acceptance of the machin- 
ery by the buyer. Alabastine Co. v. Can- 
ada Producer & Gas Engine Co. 30 Ont. 
L. Rep. 394. 


Specific performance — agreement to sell 
back property as defense — statute of frauds. 
The purchaser of property on contract, 
who has entered into an agreement with 
his vendor to sell the property back to 
him, is not thereafter entitled to a spe- 
cific performance of the agreement, 
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though the resale agreement does not sat- 
isfy the requirements of the statute of 
frauds. Frith v. Alliance Invest. Co. 49 
Can. S. C. 384. 


Wills — gift to children of sons and 
daughters who “‘shall die in my lifetime’ — 
inclusion of children of previously deceased 
son. That the word “shall” in a testa- 
mentary gift of the residue in trust for 
all the children of the testator living at 
his death who should attain twenty-one, 
or being daughters should attain that age 
or marry, with a proviso “that if any 
child of me shall die in my lifetime leav- 
ing a child or children who shall survive 
me, and being a son or sons shall attain 
the age of twenty-one years, or being a 
daughter or daughters shall attain that 
age or marry, then, and in such case the 
last-mentioned child or children shall 
take” the parent’s share,—was used as a 
word of condition rather than of futur- 
ity, and therefore that the children of a 
son who, as testator knew, was dead at 
the date of the will, were entitled to par- 
ticipate in the gift contingently upon at- 
taining twenty-one or on marriage, is 
held in Re Williams, 83 L. J. Ch. N. S. 
570. 
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Wills — legacy — right to interest on. 
Legacies which a testator directs to be 
paid to each of his children upon attain- 
ing the age of twenty-three do not, by 
reason of the children attaining such age 
in his lifetime, carry interest from the 
time of his death. Re Palfreeman 
[1914] 1 Ch. 877, in which it is said that 
a contrary rule stated in Theobald on 
Wills is not warranted by the cases cited 
by him in its support. 


Workmen’s compensation — injury aris- 
ing out of and in the course of employment — 
death in consequence of chill. Owing to 
an accident to hoisting machinery a miner 
was obliged to wait for a long time at 
the bottom of a shaft where he was ex- 
posed to a current of cold air. In con- 
sequence he took a chill, developed pneu- 
monia, and died. It was held by the 
House of Lords in Brown v. John Wat- 
son, Ltd. 83 L. J. P. C. N. S. 307, that 
as there was no intervening circum- 
stance, depending upon some cause other 
than the accident to the hoisting machin- 
ery, to break the chain of causation, the 
miner’s death was the result of an acci- 
dent arising out of and in the course of 
his employment. 


The Judiciary and Social Theories 


It is neither the duty nor the right of a judge to be the forerunner of reform in social 


eories. He can but follow when the theory has been crystallized by legislative action. 
It is not his right to change a rule which he has been sworn to enforce and which the people 
themselves have not seen fit to change. It may well be that in the gradual development of 
society, opinions may differ as to the application of an established rule to present condi- 
tions; but it is not for a judge to set himself up as the arbiter of this matter. His own 
conviction may be that the law should be changed, but the subsequently and deliberately 
expressed conviction of the people may prove him to be in the small minority. These 
matters must be settled, but not by the courts. Any attempt on the part of a judge to 
sit as a referee in economic questions results, as a rule, in demonstrating that he is a poor 
referee; and any proneness to yield to his personal convictions or to an apparent temporary 
popular demand results in departures from salutary rules which the people may in fact 
desire to continue in force. 

In the clash of personal and judicial opinion, it was Justice Romer who wisely said: 
“What I desire to point out is that I wish the law was not so, but that being the law | 
must follow it."—Henry A. Dubbs in President's Address to Colorado Bar Association. 





As the case stands. 
—Thos. Middleton. 


The English Woman. Women cannot 
be lawyers in England, but they can be 
queens, marshals, champions of England, 
sextons, church wardens, constables, 
workhouse governors, returning officers, 
overseers of the poor, and sheriff of as- 
sizes. And yet the objection of the law 
society to a woman entering the legal 
profession is that she is not a “person.’ 
Certainly when English law entitles her 
to fulfil so many functions, she cannot 
be called a “nobody.” 


Would You Sign the Petition? It is 
stated in the press that because she per- 
sists in doing fancy work on the bench, 
a recall petition has been started against 
a police judge in Colorado. 


A Curious Punishment. The Slovaks 
(Hungary) are a very peaceful, law- 
abiding community, but there are prob- 
ably black sheep among their number, 
and in front of the Roman Catholic 
Church at Postyen may be seen an an- 
cient stone pillar, reminiscent of the days 
when punishment was meted out in much 
the same way as it was in England in 
those days. Fastened to this pillar in 
the center is a large iron clasp, and at 
the base two smaller ones close together. 
These clasps fitted around the waist and 
ankles of offenders, and when a man or 
woman had stolen something they were 
locked to this post on a Sunday and com- 
pelled to hold in their hands whatever 
they had stolen. Every Slovak attends 
mass on Sundays, from which it may be 
gathered that this public exposure was 
no small ordeal. The post bears a terse 
inscription, the translation of which is, 
“T do not ask you to come, but if you 
come, I receive you.”—Wide World. 


419 


How a Woman Helped the Supreme 
Court. There once came before the 
Supreme Court of the United States a 
customs classification case, and one of 
the principal points to be settled was 
whether a preparation of fish had been 
properly assessed for duty as a sauce. 

Now the lower courts had rendered 
conflicting decisions as to whether it was 
really a sauce, and by the time the case 
got to the court of last appeal the deci- 
sions either way were sufficiently volumi- 
nous to repel and confuse the most clear- 
headed jurist. 

One of the justices could not make up 
his mind; his colleagues were equally 
undecided. Then it occurred to the jus- 
tice that his wife, as a good housekeeper, 
would probably be better qualified than a 
judge to pass upon a matter of this kind. 
Accordingly he submitted to her a sam- 
ple of the article that had raised such 
great doubt in the courts. 

“Nonsense!” exclaimed the justice’s 
wife, “that’s no sauce! It’s fish!” 

And the next day the Supreme Court 
of the United States solemnly decided 
that the article was not a sauce. 


Inexpensive But Deadly. A Chicago 
lawyer recently received the following 
letter in reply to a request for execution 
fees: 

“Enclosed find check for two (2) dol- 
lars as per your request for executing 
William Smith. 

“Please advise as soon as possible 
what results you get.” 


Here is a hint for the warring gov- 
ernments of Europe, whom it is said to 
cost $25,000 to kill a soldier. 
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Curious Trials. Many curious techni- 
calities are found in the laws of Europe 
in the Middle Ages. For instance, in 
the case of a child killed by a pig, or a 
man killed by a bull, the trial was con- 
ducted exactly as if the animal had been 
morally responsible. It was indicted, 
placed before the ordinary tribunal, and, 
on conviction, formally given over to ex- 
ecution. 

The researches of Baring-Gould show 
that, during the fourteenth and fifteenth 
centuries, guilty animals suffered death 
on the gallows, cocks were burned at the 
stake, and processes against snails, flies, 
mice, moles, ants, caterpillars, etc., were 
common. Where the ordinary courts of 
justice failed, culprits, animate and in- 
animate, fell under the ban of the ec- 
clesiastical courts. Thus orchards were 
excommunicated by the bishop because 
children resorted there to eat apples. 

A curious trial was that pertaining to 
the Protestant chapel at La Rochelle, 
which was condemned to be demolished 
in 1685. The bell had a fate that was 
quite droll. It was whipped, as a punish- 
ment for having assisted heretics. It 
was then buried and disinterred in order 


to represent its new birth in passing into 
the hands of the Catholic Church. 

It was catechised, and had to reply; it 
was compelled to recant and promise nev- 
er again to relapse into sin. It then made 


ample and honorable recompense. Last- 
ly, it was reconciled, baptized, and given 
to the parish which bears the name of St. 
Bartholomew. 

When the governor, who had sold it 
to the parish, asked for payment, the 
answer made him was that it had been 
Huguenot; that it had been newly con- 
verted, and consequently had a right to 
demand a delay of three years before 
paying its debts, according to the law 
passed by the King for the benefit of 
those newly converted.—Harper’s Week- 
ly. 


Court for Women. A women’s court 
with a police woman as bailiff and all 
men excluded was established by Police 
Judge White September 1. The inno- 
vation is announced after consultation 
with Chief Sebastian and other police 
judges, Judge White said yesterday. It 
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will be in the nature of an experiment, 
but if the desired ends are obtained, oth- 
er police courts will set aside particular 
hours for the hearing of women’s cases. 

“The police courts are infested with 
a class of hangers-on which have no le- 
gitimate business there,” said Police 
Judge White. “Day after day I see 
the same men there, and oftentimes 
when women have been testifying I have 
seen the men take notes, undoubtedly of 
names and addresses. They do not ap- 
pear to be students of sociology, or im- 
pelled by any scientific interest. I have 
often thought that they may be petty 
blackmailers. All the women who come 
before the court are not hardened of- 
fenders. The attendance of these men is 
at best to satisfy a morbid curiosity. 
They are to be shut out. Each court 
day from 1 until 2 o’clock I shall set 
aside exclusively for women’s cases. Only 
attorneys and those directly interested 
will be admitted. Under this plan I be- 
lieve that the constraint of women wit- 
nesses will fall away and more satisfac- 
tory results be obtained. I would like to 
see this experiment lead to the establish- 
ment of a court where a woman presides 
on the bench, as in New York.’—Los 
Angeles Times. 


Hadn’t Heard of Women Lawyers. 
A certain young woman lawyer had com- 
menced her apprenticeship in the law 
offices of Doe & Roe. One morning 
early, when Portia answered the ringing 
of the telephone, she detected a dis- 
tressed masculine voice inquiring for 
either Mr. Doe or Mr. Roe. In response 
Portia regretted that neither of the firm 
had yet appeared, but suggested that pos- 
sibly the speaker might be of service. 

“Thank you,” replied the worried 
voice, “but I must have a lawyer.” 

It was Portia’s opportunity, and she 
hastened to rise to the occasion. 

“Very well; I am a lawyer.” 

Then there was a long, still moment 
of intense silence broken by the wires 
buzzing feebly but apologetically. 

“Your pardon, sir; I had thought I 
was addressing a lady.” 

Fortunately at that moment Mr. Doe 
entered the office and took control of the 
phone and the situation. 
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John Skiro’s Troubles. Here they are, 
duly set forth in rhyme, in a poetic peti- 
tion penned by his legal adviser, Mr. 
Chester W. Whitmore of Ottumwa, 
Iowa: 


“Of the defendant, an Iowa corporation, the 
plaintiff complains; 

And the cause of his complaint he thus 
explains: 


“A railroad as a common carrier of passen- 
gers for hire being by defendant run, 
For stock-watering purposes, hauling pas- 

sengers, or for fun; 


“At the time which as to our Independence 


lays 
138 years, 1 month and 16 days; 


“Accepted the plaintiff as a passenger (like- 
wise his fare); 

And thereby at law was bound to exercise 
due care. 


“From the “dry” town of Ottumwa—“The 
Lowell of the West”— 
In the state of Iowa (of all states the best), 


“To the far point of the “Alpine” 
three miles away. 

Was the long journey the defendant did 
thus assay. 


mine, 


“But, with indifference to a law of physics, 
and with carelessness sublime, 

Attempted to pass two trains moving op- 
positewise on the same track and time: 


“Result to plaintiff: one incisor broken off, 
another hanging by a shred; 

His nose jammed up; his jaw knocked 
down, and injuries to his head; 


“His lips cracked open and infected, 
His back is sprained, his left leg, knee, and 
arm affected; 


“His skin scraped off, his neck is strained; 
His time is lost, and for doctors and den- 
tists his pocket drained. 


“As to the extent and duration of his in- 
juries plaintiff further at this time cannot 
see, 

Nor, until completely recovered or dis- 
charged, tell what his loss of time, and 
expense, will be; 


“But as a coal miner he is because thereof 
losing three dollars a day; 

For which, and pain and suffering, disfig- 
urement, and expenses, the defendant 
must pay. 


“Wherefore plaintiff is damaged in the sum 
of three thousand dollars, and for allevi- 
ation 
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He prays the judgment of this court said 
sum, with interest and costs, from the 
defendant granting separation.” 


A Unique Pleading. Here is an an- 
swer that ought to rejoice the heart of 
the Society for the Prevention of Cruel- 
ty to Animals. It was filed in the dis- 
trict court of Colfax county, Nebraska. 

“Now comes the defendant, and for 
his answer to plaintiff’s petition, denies 
each and every allegation therein con- 
tained, except as hereinafter qualified or 
admitted. 


“2. Defendant admits that on or about 
July 6, 1912, the plaintiff borrowed from 
him the sum of $15, and that at said 
time, as a security for the payment of 
said sum, he delivered to defendant one 
horse. 


“3. Defendant further admits and 
charges as a fact that the plaintiff has 
not repaid the said $15. 

“4, Further answering, defendant 
charges that at the time of the delivery 
of said horse to him by the plaintiff the 
said animal was about twenty-two years 
of age; that he had served his various 
owners and masters from the time of at- 
taining his maturity; that his teeth were 
worn out, he was knee sprung, hoof 
bound, and was afflicted with heaves and 
various other ailments, all of which was 
known to the plaintiff and unknown to 
the defendant, and generally disabled be- 
cause of his extreme age and the hard 
service to which he had been subjected 
prior to that time, and possessed no value 
whatever; that it was agreed between 
the plaintiff and defendant, at the time of 
the delivery of said animal to defendant, 
that defendant should use the horse in 
any reasonable manner necessary in or- 
der that he might earn a sufficient 
amount to pay for his food; that by rea- 
son of his extreme age, defective teeth, 
and other ailments, the said horse was 
unable to masticate his food properly 
and unable to perform any substantial 
service; that he soon, by reason of his 
various ailments, went into a decline, 
and failed in his general health until on 
or about the month of October, 1913, 
when he died of his various ailments. 

“5. Defendant further charges that at 
all times while the said animal was in 
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his possession he provided ground food 
and other provisions suitable to the aged 
and helpless condition of the animal; 
that he provided him with a suitable 
nurse and care and attention, and at the 
time he departed this life he provided 
him with a suitable burial; that the value 
of the food and provisions and of the 
care and nursing and expense of his 
funeral obsequies was of the just and 
reasonable value of $50, no part of which 
has been paid. By reason of the prem- 
ises, the plaintiff is indebted to defendant 
in the sum of $15 so as aforesaid bor- 
rowed from him, with interest on said 
sum at 7 per cent from July 6, 1912, and 
the further sum of $50 for the care, food, 
nursing, and funeral expenses of the said 
animal, in all a total of $75, for which, 
with costs of suit, he prays a judgment 
against the plaintiff. 
“Joseph E. Sallack, Defendant.” 


Eighteenth Century Slang. It behooves 


all lawyers to be well acquainted with 
our language and its use, and probably 
no class of readers would better appre- 
ciate the following interesting statement, 


for which we are indebted to Honorable 
Frank W. Clancy, Attorney General of 
New Mexico. 

“How do slang phrases originate? 
Does anyone ever consciously and inten- 
tionally create such things? We incline 
to the opinion that they are accidentally 
evolved. If we cannot originate, how- 
ever, perhaps we can revive an old one. 

“In 1734 there was a farce acted at the 
Theatre Royal, by his Majesty’s Serv- 
ants, entitled ‘An Old Man taught Wis- 
dom: or, The Virgin Unmasked,’ which 
was writ by one Fielding, and deals with 
a father’s attempted arrangements to 
marry off his daughter with a large mar- 
riage portion, several suitors offering, 
and it is plain that ‘pure’ and ‘purely’ 
were used in that day in a colloquial, 
slang-like manner, something as ‘fierce’ 
has been in recent years, as the following 
examples will show: 

“The girl, responding to her father’s 
talk about a husband, expresses more of 
a desire for a coach and six, and says 
‘I never dreamt of a husband in my 
whole life that I did not dream of a 
coach. I have rid about in one all night 


Case and Comment 


in my sleep, and methought it was the 
purest thing.’ 

“Again, conversing with the first suit- 
or who appears, whom she specially dis- 
likes, she is told by him that after mar- 
riage she may have anyone else, to which 
she says ‘May I? then I'll have Mr. 
Thomas, by Goles! Why this is pure! 
la! they told me other stories.’ 

“The suitor, a little after tells her he 
will be the same after marriage as before, 
‘unless in one circumstance; I shall have 
a huge pair of horns upon my head;’ to 
which she says ‘Shall you! that’s pure, 
ha, ha, what a comical figure you will 
make.’ 

“Another aspirant comes, a dancing- 
master, whose appearance and talk are 
very pleasing, and in the course of the 
interview she says ‘Lard, sir! I don’t 
know what to say to these fine things.—- 
He’s a pure man!’ [aside.] A little after 
she says, in an aside, ‘It is a pure thing 
to give one’s self airs.’ 

“After he leaves the stage she solilo- 
quizes about him, and, referring to the 
‘fiddle’ which early teachers of dancing 
used, says ‘He shall play and I'll dance; 
that will be pure.’ 

“Tt seems clear that ‘pure’ did lend it- 
self to a great variety of meanings, quite 
as different and inconsistent as those at- 
tached to some words in our own time.” 


The Humane Origin of Legal Techni- 
calities. You remember the trial scene 
in “The Merchant of Venice.” The 
“quality of mercy” has failed. The 
learned Daniel of judgment has refused 
the plea to “wrest once the law to your 
authority.” Shylock is whetting his 
knife for the pound of flesh. And then— 
“Tarry a little, there is something else. 
The bond doth give thee here no jot of 
blood,”—a technicality. All through the 
English law of the period I am discuss- 
ing, English criminal lawyers, with the 
connivance of humane English judges, 
were playing the part of Portia, invent- 
ing ingenious excuses by which humanity 
might triumph over barbarism. Here is 
a man indicted for stealing a sheep,—pen- 
alty, death. The proof was that he stole 
a ewe, but the statute used the word 
“ewe” as well as “sheep,” and the prison- 
er escaped. He had not stolen a sheep. 








In 1827, an indictment read that the 
jurors “on their oath,” instead of “on 
their oaths,” charged a man with a 
crime; and for this reason the indictment 
was found defective, and on this techni- 
cality the prisoner was discharged. 

That these technicalities were in their 
own time undesirable substitutes for law 
reform must be admitted. But they had 
a reason for existence, due to the barbar- 
ous condition of the criminal law.—The 
World’s Work. 


Examining a Witness. This is not a 
Weber and Fields dialogue. It is a ver- 
batim record of an examination in a 
Kansas City court. You need not laugh 
unless you want to. 

Lawyer for the plaintiff: Now, Mr. 
Smith, will you please tell the jury if 
you ever saw this land? 


Answer: Yes, sir. 

Question: Yes, sir? 

Answer: Yes, sir. 

Question: How many times did you 
go to look at this land? 

Answer: Twice. 

Question: Twice? 

Answer: Twice. 

Question: Who went with you? 

Answer: Abe Martin. 

Question: Abe Martin? 

Answer: Abe Martin. 

Question: Hold on a minute. Was 


that the first time or the second time? 
You said you went two times, did you 
not? 
Answer: 
Question : 
Answer: Two times. 
Question: Well, did Abe Martin go 
with you the first time or the second 
time? 


Yes, sir. 
Two times? 


Answer: The first time. 

Question: The first time? 

Answer: The first time. 

Question: And who went with you 
the second time? 

Answer: Abe Martin. 

Question: Abe Martin? 

Answer: Abe Martin. 

Question: Then Abe Martin went 
with you both times? 

Answer: Both times. 

Question: Who else went with you 


the first time? 
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Answer: No one. 

Question: No one? 

Answer: No one. 

Question: By the way, Mr. Smith, 


you said you went in a buggy? 

Answer: Ina buggy. 

Question: One horse? 

Answer: Two horses. 

Question: Two? 

Answer: Two. 

Question: Both times? 

Answer: Both times. 

Question: And Abe Martin was with 
you? 

Answer: 

Question: He was? 

Answer: He was. 

An hour’s patient attention had elicit- 
ed the full information that Mr. Smith 
and Abe Martin went to the country, 
twice, in a buggy, to look at some land. 
They did? They did—Kansas City Star. 


He was. 


What is a Winkle? A deep knowledge 
of winkles, their habits, and how to eat 
them, was shown by the Lord Chief Jus- 
tice of England, and Mr. Justice Darling, 
when hearing, with Mr. Justice Avory, 
the case of Leavett v. Clarke, in a King’s 
bench divisional court. 

That a winkle is not a fish was the con- 
tention of Mr. E. H. Tindal Atkinson, 
counsel for the appellant, Harry Leavett, 
who had been convicted by the justices of 
Maldon, Essex, for “taking fish.” The 
corporation of Maldon enjoyed the rights 
of fishing at Goldhanger’s Spit, in the 
River Blackwater, under a charter older 
than Magna Charta. When five men 
took winkles at this place on December 
2 last, they were fined 2s. 6d. with 2s. 6d. 
for infringing these rights, despite an ar- 
gument on their behalf that as a winkle 
could not be taken by angling it was not 
a fish. 

Mr. Justice Darling: “The whale that 
swallowed Jonah, we are told in the Bible, 
was a fish, but it is now generally ad- 
mitted that he is not a fish, though you 
can take him by angling.” (Laughter.) 

On a contention by Mr. Atkinson that 
if a winkle was a fish, so was an oyster, 
whereas the legislature had said it was 
not, the Lord Chief Justice remarked that 
oyster fisheries were heard of. 

Strictly speaking, said Mr. C. E. Jones, 
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for the corporation, a fish was only a 
creature with a backbone or vertebre 
and gills, that lived in the water all its 
life; the last three words being inserted 
in the dictionary definition to exclude 
tadpoles. (Laughter.) But the winkle, 
being a shell-fish, came within the dic- 
tionary or general category of fish. 

Mr. Atkinson admitted to Mr. Justice 
Darling that the winkles in question were 
taken for eating. (Laughter.) 

The Lord Chief Justice said he be- 
lieved they were eaten with a pin. 
(Laughter. ) 

Mr. Justice Darling: “That reminds 
me of what Mr. Sam Weller said on one 
occasion: ‘Don’t compel me to use 
stronger measures,’ as the nobleman said 
to the winkle when he cracked him be- 
hind the dining-room door, after vainly 
trying to extract him with a pin.” (Roars 
of laughter.) 

Mr. Justice Darling pointed out that 
the words of the section applied to fish 
taken “in the water.” The point had not 
been taken by the appellant’s counsel, but 
it seemed that the men were picking up 
the winkles on the rocks, and that would 
not be in the water. “I have picked up 
a winkle myself,” added his lordship, 
“but I did not wade for him.” (Laugh- 
ter.) 

A request by Mr. Atkinson that the 
case should be sent back to the justices 
for evidence to be taken on the point 
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whether the winkles were taken “in the 
water” or not was granted, and the case 
was ordered to be restated.—London 
Chronicle. 


Circumstantial Evidence. A New Hamp- 
shire Justice of the Peace, Mr. Walter 
E. Burtt, tells of a coincidence in which 
a pair of scissors figure. 

He was using a pair of them one day, 
when his small grandson came into the 
room and demanded the scissors, saying 
they belonged to him. The grandfather 
was equally sure of his claim. At this 
point the boy’s mother entered the room, 
and the scissors were shown her. Al- 
though not expressing herself in so de- 
cided a way as had her son, she remarked 
that they “were just like Francis’ scis- 
sors.” Grandfather argued that the 
boy’s hadn’t a yellow spot on them, but 
both mother and son said they had. 

The mother left the room, returning 
in a few moments with a pair of scissors 
which, upon comparison, proved to be 
alike as to size, length, color, shape, and 
even small yellow spot in almost the same 
location. . 

Both claimants being satisfied, the jus- 
tice said: “We enjoyed a good laugh, 
but it made me feel queer, and I thought 
what a small chance a person has who 
is liable to conviction on circumstantial 
evidence.” 


China to Have a Woman Lawyer 


China already has women doctors, but it remains for Miss Yarlock Low 


to offer to her country the services of a woman lawyer. 


Miss Low is a junior 


at an American university, and feels sure that by the time she has won her 
degree her home province of Ping Yang will be ready to receive her.—The 


Evening Post. 





Writings survive the years—Ovid. 


Modern American Law. Edited by Eugene 
Allen Gilmore, A.B., LLB. (Blackstone In- 
stitute, 20 West Jackson Boulevard, Chica- 


go. 

This set of books is to comprise 15 
volumes, eight of which have already been 
published. The volumes are bound in flex- 
ible black morocco and have dark-green 
edged paging. 

The work is made up of treatises dealing 
with the several branches of the law, fol- 
lowed by illustrative cases, quiz questions, 
bibliographies, and index. 

In volume I., after the general introduc- 
tion by the editors, appears the opening ar- 
ticle by Chief Justice Winslow, of the su- 
preme court of Wisconsin. It is entitled 
“The Modern Democracy; The Citizen and 
the Law.” Then we have “Legal Ethics” by 
Justice Orrin N. Carter, of the supreme 
court of Illinois. The next treatise is 
“Courts—Federal and State,” by Judge Ar- 
thur L. Sanborn, of the Federal district 
court of Wisconsin. “The Law of Con- 
tracts” is the last subject treated in volume 
I. This treatise is by W. C. Wermuth, Lec- 
turer, Northwestern University. 

Among the articles appearing in the sub- 
sequent volumes we note that on “Law of 
Persons and Domestic Relations” by Elmer 
M. Liessman; “Trusts” by Professor George 
G. Bogert; “Equity Jurisprudence” by Pro- 
fessor John N. Pomeroy, Jr.; “Partnership” 
by Professor Eugene A. Gilmore; “Banks” 
by L. Hopkins, and “Constitutional Guar- 
antees of Fundamental Rights” by Judge 
Emlin McClain. 

This work is published by the Blackstone 
Institute, Chicago, Illinois, which evidently 
aims to offer a course in law serviceable 
to beginners in actual practise, to members 
of the bench and bar grown rusty in the 
fundamental principles, and to popularize 
law study for students and professional 
men of all classes. 

The volumes in course of preparation are 
expected to appear at the rate of one every 
three weeks. 


The Minimum Wage. By Rome G. Brown. 
(The Review Publishing Co., Minneapolis, 
Minn.) 50 cts. paper; $1.00 cloth. 

This volume of about one hundred pages 
is apparently the first published compre- 
hensive discussion of “The Minimum 
Wage.” It is written with particular refer- 
ence to the legislative minimum wage un- 
der the Minnesota statute of 1913. The sub- 
ject is considered from the point of view of 
ethics, economics, and particularly of con- 
stitutional law. The learned author has 
utilized in his treatment of the subject the 
best and latest information on the question. 
His conclusion is: “From the viewpoint of 
practicability, the Minnesota minimum 
wage statute is unworkable. From the 
viewpoint of public policy, it is inexpedient. 
From the viewpoint of the law, it is uncon- 
stitutional and unenforceable.” 


The Question of Alcohol. By Edward Hunt- 
ington Williams, M.D. (The Goodhue Com- 
pany, 120 West 32d St., New York.) Cloth 
75 cts.; flexible leather $1.25. 

This volume contains papers which are 
the result of an investigation undertaken by 
the author on the topics of the Drug Habit 
Menace; Temperance Instruction in Public 
Schools; Liquor Legislation and Insanity, 
and the Liquor Question. The concluding 
chapter of the work is a suggestive paper 
entitled, “What Shall We Do about It.” 


The writer treats the questions considered 
from the standpoint of one who believes in 
temperance, but doubts the desirability of 
prohibition. 

The alarming increase of the habit of co- 
caine taking is pointed out, together with 
the fact that this drug seems to put the 
muscular and nervous system of the user 
temporarily in a state of tense stability, so 
as to improve, rather than interfere with, 
his marksmanship. The author cites the 
instance of a cocaine-crazed negro who 
killed five men with one shot for each, 
shooting at long range in some instances. 
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Magee on “Banks and Banking.” 2d 
Containing the New Federal Reserve Act 
of 1913-1914. 1 vol. Law Buckram, $7.50. 
The Federal Reserve Act of 1913-1914, with 
Notes and Index, sold separately. Pam- 
phlet, $1. 

Paine’s “National Banking Laws.” 7th ed. 
(Containing Federal Reserve Act.) Law 

ed. 


Buckram, $3. 
“New York Banking Laws.” 7th 


Paine's * 

Law Buckram, $3.50. 

“Clark on Contracts.” 3d ed. By A. H. 
— (Hornbook) Buckram, 
$3.75. 

“Life of Reverdy Johnson—Lawyer, Diplomat, 
and Statesman.” By Bernard C. Steiner. $2.50. 


Recent Articles of 


Attorneys. 

“A duty of the Bar—Should not Lawyers 
Inform Laymen Concerning the Qualifica- 
tions or Lack of Qualifications of Candi- 
dates for the Office of Trial Judge?”’—79 
Central Law Journal, 98. 

“Is It Unprofessional for Lawyers to 
Draw Wills for Trust Companies Where 
Such Business is Secured by Advertising?” 
—79 Central Law Journal, 111. 
Autobiography. 

“A Diary of James Gallatin in Europe.”— 
—* Magazine, September, 1914, p. 
Banks. 

“The Law of Banking.”—31 Banking Law 
Journal, 623. 

“Modern Banking and Trust Company 
Methods.”—31 Banking Law Journal, 629. 
Bills and Notes. 

“The Negotiable Instruments Law.”—31 
Banking Law Journal, 593. 

Constitutional Law. 

See Trademarks. 
Corporations. 

“Liability to Creditors of Transferrer or 
Transferee for Unpaid Subscriptions upon 
Stock.”—79 Central Law Journal, 114. 
Counties. 

“The Relations of Cities and Counties to 
the State.”—21 Case and Comment, 288. 
Courts. 

“Justice and the Technique.”—21 
and Comment, 312. 

Criminal Law. 

“Farewell Message to the International 
Union of Criminal Law.”—5 Journal of 
Criminal Law and Criminology, 325. 

“Meeting of the Wisconsin Branch of the 
Institute of Criminal Law and Criminol- 
ogy.”—5 Journal of Criminal Law and Crim- 
inology, 330. 

“Anton Zabrinski (The Study of a Pris- 
oner).”—Scribner’s Magazine, September, 
1914, p. 400 

“In Prison.”—The Fra, September, 1914, 
p. 190. 


Case 


ed. 


Case and Comment 


“Jones on Liens.” 3d ed. By Edwin R. 
White. 2 vols. $15. 

“Mechanics’ Liens and General Contracting.” 
— York) By Thomas H. Ray. 1 vol. 


$ 
; a “Cases on Common-Law Pleading.” 

vo 

“Supplement to Valuation of Public Service Cor- 
porations. By Robert H. Whitten. Buck- 
ram, $5.50. 

“Real Property.” By W. L._ Burdick. 
(Hornbook) Buckram, $3.75. 

“Instructions to Juries. By Edward R. Bran- 
son. 1 vol. Law Buckram, $6. Edition de 
Luxe, $6.50. 


Interest to Lawyers 


“Charles Goring’s ‘The English Convict;’ 
A Symposium.”—5 Journal of Criminal Law 
and Criminology, ; 

“Marriage, Sterilization, and Commitment 
Laws Aimed at Decreasing Mental Defi- 
ciency.”—5 Journal of Criminal Law and 
Criminology, 364. 

“A Study of Juvenile Delinquency and 
Dependency in Los Angeles County for the 
Year 1912.”—5 Journal of Criminal Law and 
Criminology, 387. 

“The Defective Delinquent.”—5 Journal 
of Criminal Law and Criminology, 397. 

“The Recidivist.’—5 Journal of Criminal 
Law and Criminology, 404. 

Feminism. 

“It is Time to Affirm.”—The Fra, Sep- 
tember, 1914, p. 186. 

Fiction. 

“The Witness for the Defense.”—21 Case 
and Comment, 318. 

“The Make-Good Country.”—Scribner’s 
Magazine, September, 1914, p. 327 

“Abroad with Jane.”—Scribner’s Maga- 
zine, September, 1914, p. 340. 

“Achilles the Butler.”—Scribner’s Maga- 
zine, September, 1914, p. 389 

“Dona Rita’s Rivals.”—The Century, Sep- 
tember, 1914, p. 641. 

“Locum-Tenens.”—The Century, Septem- 
ber, 1914, p. 708. 

“The Extraordinary Adventures of Jac- 
— Century, September, 1914, p. 
758. 

Government Ownership. 

“Four Modern Instances.”—The Fra, Au- 
gust, 1914, p. 157. 
Grand Jury 

“The Pedecat Grand Jury.”—2 George- 
town Law Journal, 6. 
Historical. 

“The French Revolution.”—The Century, 
September, 1914, p. 653. 
Immigration. 

“The Hebrews of Eastern Europe in 
America.”—The Century, September, 1914, 


p. 785 





New Books and Recent Articles 


Incompetent Persons. 


_ “The Forensic Phase of Litigious Parono- 
ia."—5 Journal of Criminal Law and Crim- 
inology, 371. 


Justice. 


“Justice and the Technique.”—21 Case 
and Comment, 312. 


Libel. 
“The Doctrine of Privileged Communica- 


tion in Cases of Libel.”—79 Central Law 
Journal, 129. 


Master and Servant. 


“Meaning of the Phrase ‘Arising Out of, 
and in the Course of His Employment,’ in 
American Workmen’s Compensation Act.” 
—79 Central Law Journal, 94. 


“Is Federal Legislation Needed to Meet 
the Defects in the Administration of the 
Workmen’s Compensation Laws?”’—79 
Central Law Journal, 167. 
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Monroe Doctrine. 

“Lord Haldane and the Monroe Doc- 
trine.”—2 Georgetown Law Journal, 1. 
Municipal Corporations. 

“The Relation of Cities and Counties to 
the State.”—21 Case and Comment, 288. 
Patents. 

“Put Yourself in His Place.” (Adminis- 
tration of Patent Laws.)—21 Case and Com- 
ment, 265. 

“Problems of Property Rights in Pat- 
ents.”—21 Case and Comment, 271. 

“Design Patents.”—21 Case and Com- 
ment, 306. 

“The Proposed Compulsory Working of 
Patents.”—21 Case and Comment, 276. 

“Patent Accountings.”—21 Case and Com- 
ment, 281. 

“Counterclaims in Patent Causes.”—21 
Case and Comment, 285. 

Trademarks. 

“The Constitution and Trademarks.”—21 

Case and Comment, 296. 


Increasing Opportunities for Women Lawyers 


At the present time, the majority of women who have passed the bar are not 
in general practice. Many are holding important positions in governmental 
departments and law offices. 

The number of practising women lawyers is growing and their clientéle 
increases, as they demonstrate their ability to do legal work fully as well as 
their confréres of the other sex. It is a fact that the men lawyers of my 


acquaintance have been the first to encourage and recognize ability in women 
of their own profession. 


One would suppose, in a general way, that the majority of a woman 


lawyer's clients would be women. This has not been my experience, nor 
apparently the experience of most women lawyers. The average woman 
seems to prefer the legal advice of a man. Not infrequently she will ask 
the woman lawyer of her acquaintance for her opinion as to the matter in 
which she is interested and for hints as to how to proceed, but when it comes 
to taking definite legal action, she will retain a man. Despite the prevalance 
of this condition, I believe that ultimately woman’s position in the legal 
profession will become assured, and the hesitancy now felt by lay women in 
general to entrust their legal matters to members of their own sex will be 
diminished with the general advance of woman’s cause. In saying this, I do 
not refer to woman suffrage, but to the general tendency to make room for 
women in places and vocations of importance where she has shown herself 
capable of discharging her duties as well as man, if not better. 

I would like to say that the natural plea for colleagues of my own sex must 
not be construed as in derogation of men lawyers. In my opinion, there are 
certain branches of legal work which men are better equipped to handle than 
women, and this sphere should not be invaded by the latter. For instance, 
the vast majority of our criminal cases, and, more especially, general trial work 
and political litigation. 

But there is one field which, while it does not distinctly offer women a 
choice for legal practice, yet finds its most potent appeal among women lawyers. 
I refer to campaigns for and against legislation which directly affects the 
welfare of women and children, both in their legal status and their economic 
rights. —Jean H. Norris. 
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A Record of Bench and Bar 


Marilla M. Ricker 


Lawyer and Humanitarian 


RS. RICKER 

is one of the 
best known of the 
pioneer women 
lawyers of Ameri- 
ca. She was admit- 
ted to the bar of 
the District of Co- 
lumbia in 1882 and 
to that of the Su- 
preme Court of the 
United States in 
1891. She has suc- 
cessfully practised 
her profession in 
Washington since 
1882. In 1884 she 
was appointed 
United States com- 
missioner and ex- 
aminer in chancery 
by the District su- 
preme court. She 
was one of the as- 
sistant counselors 
in the Star Route 
Cases. For many 
years she has been 
known as “the 
prisoner’s friend” 


practice of visiting prisons to befriend 
friendless prisoners. 
In 1890, Mrs. Ricker, 


MARILLA M. RICKER 


at Dover, New 
Hampshire, filed a 
petition which op- 
ened the bar of 
New Hampshire to 
women. She had 
the honor of being 
the first woman to 
sit with members 
of the bar in a 
court of Great 
Britain. This oc- 
curred in the year 
1891. Mrs. Ricker 
is an advocate of 
equal rights for 
women, She has 
written many arti- 
cles in defense of 
free thought, and 
is the author of a 
volume entitled, 
“The Four Gos- 
pels—The Gospel 
of Ingersoll, Paine, 
John Calvin, and 
Jonathan Ed- 
wards.” Not only 
has Mrs. Ricker 


on account of her taken an active interest in political mat- 
ters, but she has spoken in various states 


in national campaigns of the Republican 
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whose home is_ party. To come down to current politics, 








she does not agree with President Wilson 
“that the present depression in business 
is merely psychological.” She declares 
that “that is an entirely new name for 
the near-free trade tariff law.” She sug- 
gests the following lines as appropriate: 


“Let your hopeful bosom give a psychologic 
throb, 





RS. MARY A. WUPPERMAN, 

a member of the firm of Wupper- 
man & Wupperman, leading attorneys of 
Yuma, Arizona, received her early legal 
training in the Law School of Chatta- 
nooga, Tennessee. She is a long-time 
resident of Yuma, a large property 
holder, and the de- 
voted mother of 
three children, 
whose education 
she carefully su- 
perintends. Mrs. 
Wupperman has 
recently received a 
certificate of elec- 
tion to the office of 
freeholder to pro- 
vide a new charter 
for the city of Yu- 
ma. At a meeting 
of prominent wom- 
en held to discuss 
the new charter, 
Mrs. Wupperman 
gave assurance 
that all suggestions 
for municipal im- 


provement made 
by women interest- 
ed in the city’s 


welfare would be 
presented by her to 
the freeholders. A number of such meet- 


ings will probably take place, and Yuma 
women will have an opportunity, through 
the able representation of Mrs. Wupper- 
man, to incorporate their ideals of city 
government into the charter. 

The freeholders have three months in 
It will 


which to draft a new charter. 
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_A Prominent Arizona Practitioner 





MARY A. WUPPERMAN 
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Ask some psychologic brother for a psy- 
chologic job. 

If your savings have been scattered in a 
psychologic crash, 

Pay the grocer and the butcher with some 
psychologic cash. 

And you speedily will find yourself in psy- 
chologic health, 

And possessed of an embarrassment of 

psychologic wealth.” 





then be advertised for thirty days and 
submitted to a vote of the people. 

Mrs. Wupperman recently carried to 
the supreme court of Arizona and won 
a‘case involving the right of a stepfather 
who, after a time, had himself ap- 
pointed guardian, to reimbursement 
out of the estate of 
his stepdaughter 
and ward, for sums 
voluntarily —_ paid 
for her care and 
maintenance. It 
was held that since 
the facts showed 
an absence of in- 
tention or purpose 
to require repay- 
ment, that the sup- 
port must be con- 
sidered gratuitous. 
The ward’s estate, 
which it was 
sought to subject 
to the payment of 
the sums advanced, 
consisted of a 
homestead = entry, 
the patent for 
which had been is- 
sued to the heirs of 
the deceased entry- 
woman, who was 
the ward’s mother. The court held that 
the heir took the land free from any debts 
contracted prior to the issuance of the 
patent. 

Mrs. Wupperman has been quite suc- 
cessful in the practise of her chosen pro- 
fession, and is a public-spirited woman, 
ever ready to labor for. the advancement 
of the best interests of the community. 





Mary A. Ahrens 


Lawyer and Philanthropist 


RS. MARY A. AHRENS, who was 
born in Staffordshire, England, 
came to this country and settled in Illi- 
nois in 1854. She studied at Galesburg 
Academy, and later took up the study of 
medicine and earned her diploma, and, 
although prevented 
by serious illness 
from receiving her 
degree, this early 
training has proved | 
invaluable toherin | 
her work in medi- | 
cal jurisprudence. | 
Her work in the 
Woman’s_ Protec- 
tive Agency led her 
to turn to the law. 
She graduated 
from the Union 
College of Law, 
Northwestern Uni- 
versity of Illinois, 
in 1889, and en- 
tered immediately 
into an all-round 
practice. She had 
at first little 
thought of practis- 
ing—her desire 
being to lecture on 
matters pertaining 
to the legal status 
of women. How- 
ever, as soon as she 
was admitted to the 
bar, and even while a student, work came 
to her, and she continued to practise in 
the Chicago courts, each busy year push- 
ing the coveted lecture platform farther 
and farther away. 

Mrs. Ahrens opened the first relief sta- 
tion for starving men in Chicago in 1893- 
4, and was instrumental in supplying 
food and lodging to thousands of home- 
less people. She is also the promoter 





MARY A. AHRENS 


and founder of the Mary A. Ahrens Mis- 
sion, a home for destitute women. She 
has been a suffrage advocate for years, 
and was chairman of the Women’s 
School Suffrage Association of Cook 
county, which secured for women 

the right to vote in 
%.4 school elections in 
saunas: illinois. Mrs. 
Ahrens disclaimed 
any specialty, her 
work being of all 
kinds in all courts. 
She says unhesi- 
tatingly that she 
“considers law a 
good _ profession 
for a woman who 
enters it in the 
right spirit and 
with the natural 
qualifications. 
There are lions in 
the way, but the 
woman who goes 
bravely forward 
will find when she 
reaches them that 
they are chained.” 
She speaks in en- 
thusiastic terms of 
the courtesy and 
consideration 
which she has al- 
ways received from 
her brothers in the 
law, and thinks that the best friends 
women have are to be found in the legal 
profession. 

Owing to a severe accident, Mrs. Ah- 
rens has been compelled to withdraw 
from the active practice of the law. She 
is one of those upon whom the age-old 
benediction, “She hath done what she 
could,” may fitly rest. The world is the 
better for her having been a part of it. 
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“THE woman lawyer is everywhere in 
the criminal courts of Paris. She is a 
charming figure as she floats smilingly 
through the halls and corridors of the 
Assises of the Palais de Justice; and 
truly is she an angel of mercy to the 
women and children brought to these 
courts charged with crime. She pleads 
for them without hope of remuneration, 
and rarely, if ever, receives a fee for her 
services. 

The men lawyers voted this field of the 
law entirely to her, and most enthusiasti- 
cally does she fill it. With my Ameri- 
can commercialism, I could not help 
speculating as to whether or not the men 
would have so gallantly accorded this 
distinctive place in the law courts to the 
women had there been any money in this 
particular field. Madame Grunberg, 
whom I saw defend a woman charged 
with the murder of her husband, and 
guilty of it too, and who laughingly told 
me in her best English, “I got her off,” 
said, “We never receive anything for 
our services; once in a while we may get 
a divorce case, but divorces take so long 
to determine, that it is a long, long wait 
for the pay.” 

The woman lawyer who is married, 
cannot practice law without the consent 
of her husband; and no woman is per- 
mitted to practice in the Court of Cassa- 
tion (Court of Appeals). Should a 
woman lawyer have a case that would 
necessitate an appeal to the higher court, 
she is obliged to have a man bring the 
appeal for her. Queer, isn’t it, the hand- 
icaps men place upon women, while so 
often admitting their efficiency? In 
France, the country which writes in great 
letters of stone, “Equality, Fraternity, 
Liberty,” over the gates of its capitol, 
we have men, when it comes to admitting 
the equality of the woman, only half- 
practising that which is their boast, and, 


The French Women 


Lawyers 


BY MARY M. LILLY 


Of the New York Bar 


like little Jack Horners, thinking they 
are great boys at that. 

Through the kind offices of Mademoi- 
selle Moreau, to whom I carried letters 
of introduction, procured for me by Mrs. 
Ray E. Smith, the late editor of the 
Women Lawyers’ Journal, and with the 
help of Mrs. Francis A. Thayer, an 
American lady living in Paris, and Mr. 
Steward Rutherford, a Scotch Interna- 
tional lawyer to interpret for me, I gath- 
ered these women lawyers together one 
Sunday afternoon at the Hotel St. Pet- 
ersburg. There are twenty-three of 
them, and much like the situation con- 
fronting our women lawyers here the 
French people at the hotel told me that 
they never knew there were so many 
French women lawyers. 

I found that it was the first time they 
had met together. They had no organi- 
zation, had never thought of one, but 
were working as I have described, each 
on her own initiative, just as in the his- 
tory of the human race, great impulses 
take hold of different people, in different 
places, and burst forth at the same time. 
This thought of helping women and chil- 
dren seemed to have been in the minds of 
all these French women lawyers, unor- 
ganized as they were; for with one ac- 
cord, almost in one voice, they flung at 
me the question, “What are you women 
lawyers of the United States, with all 
your liberty, doing for the women and 
children of the United States, for,” 
said they, “You lead, we follow.” 

Out of that conference, two ideas de- 
veloped, and have taken definite form. 
The first, the thought which the French 
women gave to me, that of watching all 
legislation pertaining to women and chil- 
dren, and of opposing or endorsing it. 
In accepting the report of my work in 
Paris, the Women Lawyers’ Association 
adopted this suggestion, and established 
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its legislative bureau, which Jean Norris, 
our present president, conducted all last 
year; her reports appearing regularly in 
the Women Lawyers’ Journal. I wel- 
come this oppor- 
tunity of sending 
the French women 
lawyers’ _inspira- 
tion still further on 
its way throughout 
the United States. 
The other idea was 
the organization of 
the French women 
lawyers, which 
body has since af- 
filiated with the 
Women Lawyers’ 
Association. Mlle. 
Miropolsky is a 
striking _ looking 
young woman; the 
passer-by on the 
street would be 
sure to steal a sec- 
ond look at her. 
She has, I believe, 
a reputation as a 
divorce lawyer. 
When I told her I 
had seen notices of 
her in the Ameri- 
can papers, she re- 
plied, with an al- 
luring smile and 
the most delightful 
accent, “Have I, 
then, so bad a rep- 
utation ?” Mlle. 
Miropolsky was 
elected temporary 
chairman of the 
new organization, 
and, after many 
meetings, the new 
organization was named “Groupement 
Amical des Avocates de France.” 

The first move of the newly organized 
body was to acquaint the President of 
France of the existence of the new or- 
ganization and its purpose. His reply 
was, to immediately appoint Madame de 
la Ruelle, one of their members, to visit 
this country, to study the conditions un- 
der which women labor, and to bring 
back to France, any improvement on 
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French conditions which she might find 
in the United States. The President of 
the French Republic has since then ap- 
pointed another of the women lawyers 
as his special sec- 
retary, to advise 
him as to legisla- 
tion needed for 
women, and to 
give him the wom- 
an’s point of view 
regarding all pro- 
posed legislation 
pertaining to, or 
affecting women. 
So much for the 
association I had 
the honor of help- 
ing to organize. 
Most _ interesting, 
indeed, is it, to 
watch the trial of 
a criminal in Paris, 
especially when de- 
fended by a wom- 
an. French pro- 
cedure is quite dif- 
ferent from ours. 
There are two sets 
of jurors, who 
must sit through- 
out the entire trial, 
so that any mishap 
to any juror in the 
group selected to 
determine the facts 
is prevented from 
retarding the trial, 
by the immediate 
substitution of one 
of the jurors from 
the second group. 
Three judges al- 
ways sit, in all the 
assises, at every 
trial. The prosecuting attorney, begin- 
ning with the words, “J’accuse,” reads 
the indictment to the prisoner, and does 
not speak again. The presiding justice 
does all the questioning, and there seem 
to be no rules of evidence to restrict his 
questions. The defending attorney, at 
the close of the trial, addresses the jury ; 
he has the last word before the judge’s 
charge. 

I had the pleasure of seeing and hear- 
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ing Madame Marie Verona, the oldest 
and conceded to be the ablest of the 
French women lawyers, defend a young 
woman, not quite sixteen years of age, 
who was accused of passing counterfeit 
coins made by the young man with whom 
she had been living, and with whom she 
was jointly indicted. The questioning 
brought out these facts: That the girl 
was the eldest of five children, that her 
mother was a widow, able to earn but 3 
francs a day; in order to add to the fam- 
ily income, the mother lived with a man 
to whom she was not married. That the 
girl had left home a year before to live 
with the accused young man. That he 
was twenty-four and the son of re- 
spectable parents. The situation of 
the accused pair was most dramatic. 
They sat near together. The young fel- 
low pleaded the innocence of the girl, 
and his own guilt, with the tears stream- 
ing down his face, every now and then 
reaching over to touch her hand. At the 
close of the questioning, Madame Verona 
arose. Lifting her hands after the man- 
ner of the French, the long black sleeves 
fell back, showing the white lining of the 
open sleeve, and the white robe beneath, 
tender motherliness beaming from her 
countenance. In clear, ringing tones she 
argued that cases like these were the re- 
sult of present conditions.. “Here in 
France,” she said, “the marriage laws 
are so strict, the young people often dis- 
pense with the ceremony of marriage. 
What can you expect from this girl, or 
from her mother either; for what can a 
woman do with five children to support, 
when her earning capacity is but 3 francs 
(60 cents) a day! Is this child not rath- 
er the victim of society which permits 
such conditions to exist?” 

The young girl was released, but 
placed in the custody of a religious so- 
ciety, until she reached the age of twenty- 
one. I could not find out whether or 
not she would be taught a trade. The 
women lawyers themselves seem helpless 
to do anything more for the criminals 
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when they succeed in getting them off. 
I could not impart the idea of “proba- 
tion.” I was not greatly surprised at 
that, for probation is in its infancy, and 
but little understood even in the United 
States. 

The idea of separating the younger of- 
fenders from the older and more hard- 
ened ones was caught most enthusiasti- 
cally, and the French women lawyers 
are now endeavoring to have established 
a children’s court in Paris, with Madame 
Verona as its presiding justice. A word 
here about the criminals of France. I 
have never seen a worse looking lot than 
those “Apaches.” I was told that they 
are the descendants of criminals, and 
they looked it. Comparing them with 
our criminals, I was led to state that 
the United States had no criminal class; 
and it will be our own fault if we permit 
a criminal class to exist. We have no 
condition with which we cannot cope, if 
we but tackle this problem at once, in the 
right places, and in the right way. 


Nominated for Justice of the Peace 


ISS REAH M. WHITEHEAD of 

the Seattle, Washington bar, was 
nominated for the office of justice of the 
peace at the primary election held on 
September 8th. Her name will appear 
upon the Republican ballot and she 
hopes to be elected on November 4. 

For a number of years she served as 
deputy in the office of the prosecuting 
attorney of King County, during which 
time she engaged in some trial work and 
did considerable briefing, and appeared 
in the supreme court of that state on 
various occasions to submit arguments 
on appeal. Her experience in that office 
constituted to a very great extent her 
reason for filing for the office of justice 
of the peace. 

A sketch and portrait of Miss White- 
head appeared in the September 1913 
number of CASE AND COMMENT. 
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Who mixed reason with pleasure, and wisdom with mirth— Goldsmith. 


International Disaster. An exchange 
says a gentleman invited some friends to 
dinner, and as the colored servant en- 
tered the room he accidentally dropped a 
platter which held a turkey. “My 
friends,” said the gentleman, in a most 
impressive tone, “never in my life have 
I witnessed an event so fraught with 
disaster to the various nations of the 
globe. In this calamity we see the down- 
fall of Turkey, the upsetting of Greece, 
the destruction of China, and the humili- 
ation of Africa.” 


The Janitor’s Predicament. An amusing 
stock story is told of the first women law- 
yers who practised in Massachusetts. As 
the story goes, a woman attorney had 
been retained in a civil case, and, when 
she appeared in court, she took her place 
inside the railed-in space reserved for 
lawyers. 

The janitor, thinking she had made a 
mistake, went up to her and asked her 
to take a seat elsewhere. She staggered 
him with the explanation that she was an 
attorney in the case. 

The janitor, unused to such innova- 
tions, could not comprehend the situation. 
He retired to think it over, but evidently 
was convinced, for he made no further 
effort to remove the woman. 

Finally, an old colored “mammy” came 
to the court as a spectator. As the wom- 
an attorney was the only one of her sex 
in the room, the colored woman walked 
inside the reserved space, and sat down 
by her. 

Uncertainly the janitor viewed the new 
arrival. Plucking up his courage, he 
moved over to her and said: 

“Be you a lawyer? If you are you can 
stay.” 

The present-day woman lawyer, of 
course, is not subjected to experiences 


of this sort. Although the appearance 
of a woman as an attorney in local courts 
is not an everyday affair, it still is fre- 
quent enough to cause little, if any, com- 
ment.—Boston Sunday Post. 


Beyond the Law. One of the officials 
of our embassy at London tells of an 
incident that occurred in a train proceed- 
ing through the north of Scotland. There 
was another passenger in the compart- 
ment at the time the American entered, 
says the Cincinnati Inquirer. 

At the next station three Scots came 
in. They were all big, burly men, and 
completely filled up the seat on the side 
of the compartment where the first-men- 
tioned passenger was seated. At the next 
station the carriage door opened to ad- 
mit a tall, cadaverous individual, whose 
girth was about that of a lamp post. 

He tried to wedge himself in between 
two of the passengers already there, and 
said to one of them: 

“Here, you must move up a bit. Each 
seat is intended to accommodate five per- 
sons, and according to act of Parliament 
you are entitled only to 18 inches of 
space.” 

“Aye, aye, my friend,” replied one of 
the Scots, “that’s a’ very guid for you 
that’s been built that way, but ye canna 
blame me if I ha’ na’ been construckit 
according to act of Parliament.” 


Irish Diplomacy. A number of offend- 
ers had been disposed of by the magis- 
trate when there was brought before him 
a son of the old sod. 


“Phwat- name?” snapped the magis- 
trate as he looked at the prisoner. 


“Patrick Casey, sor.” 
“Hov ye ever been befure me befure ?” 
“No, you Honor-r. Oi’ve seen but wan 
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face that looked like yourn, an’ thot was 
the picture of an Oirish king.” 

“Discharged!” announced his Honor. 
“Call the next case!”—Harper’s Maga- 
zine. 


A Witty Foreman. The foreman of a 
jury which sat in a New England court- 
room possessed a ready wit that served 
him well in an encounter with a judge 
of brilliant attainments. 

The judge, although a man of abrupt 
speech and manner, possessed a quick 
sense of humor. The foreman was late 
one day, only a few minutes late, but 
even that was sufficient to irritate his 
Honor, as he afterward owned. 

“TI overslept, your Honor,” said the 
foreman with due meekness, as he took 
his seat. 

“Fine him,” said the judge, testily. 

“May it please your Honor,” said the 
foreman, quickly, “I did not dream of 
that.” 

“Remit the fine,” said the judge, hid- 
ing his mouth with his hand for a mo- 
ment; but his eyes betrayed him for all 
that. 


A Disagreeable Man. <A colored man 
employed as an office boy in Kentucky 
came to work one morning with a face 
that looked as though he had been run 
through a meat grinder. 

“Henry,” demanded his surprised em- 
ployer, “what in the world happened to 

ou?” 

“Well, suh, boss,” explained Henry, 
“T got into a l’il argument las’ night wif 
another man, and one thing led to another 
twell I up and hit at him. Well, suh, it 
seemed lak dat irritated him. He bit 
both of mah years mighty nigh off and 
split mah lips and knocked two of mah 
teef loose and den he th’owed me down 
and stamped me in de stomach. Honest, 
boss, I never did get so sick of a pusson 
in mah life !”—Philadelphia Telegram. 


Soother. At the Inventors’ League 
dinner in New York the speeches were 
made between the courses,—a new in- 
vention, as President George Whiglet 
pointed out, for saving the time of ban- 
queters. 

“Their defense,” President Whiglet 


said later, apropos of a notorious firm of 
patent infringers, “their defense reminds 
me in its absurdity of Jackson’s. 

“Jackson, a rough, sued a man for as- 
sault, and yet, when the man appeared 
in court, he was bitten all over his face 
and ears horribly. 

“ “How about this? the judge said to 
Jackson sternly. ‘Here you sue a man 
for assault and he comes into court 
marked all over with your teeth!’ 

““Well, judge, your honor,’ said Jack- 
son, he pounded me so hard while he was 
assaultin’ me that I had to have some- 
thing to bite on, or else I couldn’t have 
stood it.’””—New York Times. 


An Intuitional Bill. Recently, in a jus- 
tice court in the state of Kansas, some 
wheat in the stack had been attached, 
and it became necessary, through an 
order of the court, to have the same 
threshed. 

One of the workmen among the 
threshers put in a voucher for $11, 
which seemed entirely too high to the 
court. 

The court questioned the workman 
concerning his labor, and asked him how 
much he charged per day for his labor. 
The laborer replied: “Three dollars.” 

The court then asked him how many 
days he worked, and the workman re- 
plied : “Two days.” 

The court then asked the laborer how 
he figured the bill at $11, since he only 
worked two days at $3 per day. 

The witness replied: “I didn’t figure 
it; I just decided on it.”—-West’s Record. 


Superlative Sloth. A lawsuit was re- 
cently in full swing, and during its prog- 
ress a witness was cross-examined as to 
the habits and character of the defendant. 





“Has Mr. M a reputation for be- 
ing abnormally lazy?” asked counsel, 
briskly. 





“Well, sir it’s this way F 

“Will you kindly answer the question 
asked ?” struck in the irascible lawyer. 

“Well, sir, I was going to say it’s this 
way. I don’t want to do the gentleman 
in question any injustice, and I won’t go 
so far as to say, sir, that he’s lazy exactly; 
but if it required any voluntary work on 
his part to digest his food,—why, he’d 
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die from lack of nourishment, sir.”— 
“Tit-Bits.” 


A Transaction in Realty. A negro came 
in to see Attorney Smith (who told me 
the tale), states Mr. P. B. D’Orr, of At- 
lanta, and said: “Boss, I wants to git a 
little ’vice from you.” “What is it, old 
man?” inquired Brother Smith. “Well, 
suh,”’ replied the old negro, supporting 
himself on his staff, and regarding the 
lawyer with an ineffable mixture of hope- 
fulness and chagrin, “I wants to know 
how to git back my interest in a little 
piece o’ land. Whilst I was sick last 
yeah, my ole woman she up an’ ponded 
all the iniquity in de bond fer title.” 

To a native of our section this language 
is clear; translated for the benefit of 
those who cannot speak and understand 
the dialect, the old woman had “pawned 
the equity in the bond for title.” 


A Forgotten Detail. When Joseph W. 
Bailey, now practising law in New York, 
began his career in Texas, he was ap- 
proached by a negro, with a request for 
legal assistance. The negro was ac- 
cused of having beaten up his wife in a 
manner that endangered her life. 

Bailey immediately went after the 
facts. 

“What did you do to her?” he asked. 

“T ain’t done nothin’ ’cep’ hit her ‘cross 
de haid,” explained the offender. 

“Now, look here, ‘Jack,’” said young 
Bailey, “you must have hurt her pretty 
badly. What did you hit her with. Did- 
n’t you have something in your hand ?” 

“I sw’ar to goodness, boss,” said 
“Jack” solemnly, “I didn’t have nothing 
in my han’.” 

After a few minutes “Jack” returned. 

“T done been thinkin’ of it, an’ sence 
I done tried to ricollect all de details,” 
he replied slowly, “I b’lieve I does re- 
member dat I had hold of a skillet—but 
I ain’t noways sartin—noways sartin 
which han’ it was in.”—Popular Maga- 
zine. 


Case and Comment 


Locus Poenitentie. This open letter 
“To John,” in the “personal” column of 
a weekly paper: “To John—If you'll 
come back home, John, | promise not to 
run for office—if I git a chanst—and not 
to search your pockets when you come 
home, as usual, in your cups; neither to 
find fault with you more’n what’s neces- 
sary for your own good, and not to throw 
up to you any more ’bout me havin’ to 
pay for the marriage license; and not to 
tell you my family is better’n your’n— 
though Lord knows it IS. So I close, 
hoping these few lines will find you on 
your way home, where any man with a 
grain o’ common sense orter be.”—Atlan- 
ta Constitution. 


Technicalities. A sailor was called into 
the witness box to give evidence. “Well, 
sir,” said the lawyer, “do you know the 
plaintiff and defendant ?”—“I don’t know 
the drift of them words,” answered the 
sailor. “What! not know the meaning 
of ‘plaintiff’ and ‘defendant’ ?” continued 
the lawyer. “A pretty fellow you to 
come here as a witness. Can you tell me 
where on board the ship it was this man 
struck the other?” “Abaft the binnacle,” 
said the sailor. “Abaft the binnacle,” 
said the lawyer, “what do you mean by 
that?’ “A pretty fellow you,” respond- 
ed the sailor, “to come here as a lawyer, 
and don’t know what ‘abaft the binnacle’ 
means.” 


Got His Number. “I’m sorry to tell 
you, mum, that I'll be leaving you next 
week. I’m going to get married.” 

“That so, Emma? Who is the lucky 
man ?” 

“He’s a policeman, mum. 
beat, too.” 

“That’s fine. I wish you joy. And 
what is his name?” 

“I don’t know yet, mum; but his 
number is 518.”—Detroit Free Press. 


On this 











